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COMMISSION ON PHYTOSANITARY MEASURES
Third Session

Rome, 7 – 11 April 2008

Practical Guidelines on the use of “must”, “shall”, “should” and “may” in ISPMs

Agenda Item 9.10 of the Provisional Agenda

1.
In 2006, CPM-1 took decisions regarding the use of “must”, “shall”, “should” and “may” in ISPMs and requested that the Secretariat develop practical guidelines, with examples, for the use of the terms (paragraph 87 of the CPM-1 report). In response to this request, the Secretariat developed the document presented in annex.
2.
This document was presented to the TPG at its meeting in October 2007 for input and to the SC at its meeting of November 2007. The SC was invited to note the document, which would provide guidance to those involved in the standard setting process. 
3.
However, the SC was unable to reach consensus on this issue, several of its members having expressed concerns with the document. The SC recommended that the Secretariat present this text to the CPM for decision, noting that there may be differences in the understanding of CPM decisions on "should" and on the use of "shall" and "must".
4.
The CPM is invited to:

1. Agree that the attached practical guidelines be used in the standard setting process, and that they may be adjusted in the future as appropriate.
Annex 1

Practical guidelines on the use of “must”, “shall”, “should” and “may” in ISPMs

The First Session of the Commission on Phytosanitary Measures (CPM-1) took a decision on the use and translation of must, should and shall in ISPMs (CPM-1 report, paragraph 87 - see also Annex 1). Included in this decision was a request for the IPPC Secretariat to develop practical guidelines with examples for the use of the terms in ISPMs (paragraph 87.4 of CPM-1 report). This paper was written to fulfil the request. It is presented in the following format: general considerations on the use of such terms appear in section 1, examples of use in existing ISPMs can be found in section 2. Annex 1 gives the CPM decision. Annex 2 provides a summary of the practical guidelines for the terms. This annex could be added to the IPPC Procedural Manual.

1.
Background and understanding on the use of terms and the CPM-1 decision

1.1
May
The word ‘may’ is used in ISPMs to express either a choice in possible approaches or an optional action. Depending on the context of its use and the scenario described in the standard, in some cases the successful implementation of a standard may not be dependent on the condition associated with the options. In other cases, although choices may be presented, successful implementation of the standard or a component might be dependent on at least one of the options being pursued. The word ‘can’ should not be used for such choices or optional approaches.

1.2
Should

Within the CPM-1 decision, the following key points on the meaning of ‘should’ were made:

In future ISPMs, the word ‘should’ in English [will] be interpreted to mean a type of moral or political commitment. It creates an expectation (though non-binding) that something will be done (paragraph 87.2 of CPM-1 report).

A political commitment leading to an expectation that something will be done is a strong confirmation of action (in terms of anticipated outcome in relation to application of standards). The IPPC’s International Standards for Phytosanitary Measures (ISPMs) are non-binding under the IPPC, and become binding only if transferred under national legislation. Since they are not binding under the IPPC, use of the word ‘should’ in an ISPM provides a strong expectation that the activity will indeed be carried out. One can therefore think of “should” in this context as a requirement for the successful implementation of the ISPM. 

There are some cases of actions of a technical nature in which other terms might nevertheless be appropriate when the operation is strictly necessary - see section 1.3.

1.3
Shall and must
Further in relation to the use of must, shall, should and may, CPM-1 also decided that:

for future ISPMs there would be no limit on the use of “shall” and “must” as long as their use was justified and was within the framework of the Convention and the legal status of the standards (paragraph 87.3 of CPM-1 report).

This decision contains two linked aspects, neither of which can be interpreted separately from the other. Firstly it states that there is no limit on the use of the fully obligatory words, ‘shall’ and ‘must’, but, crucially, also indicates that these words can only be used freely when the obligation to which they refer is within the framework of the Convention and the legal status of the standards. 

The word ‘shall’ appears in articles I, IV, V, VII, etc. of the IPPC. The word ‘must’ appears in the Convention once in Article VII. 

The ‘legal status of the standards’ can be interpreted as referring to the legal status of the standards as conferred by the text of the convention (IPPC, 1997) itself. For example, Article II of the IPPC explains that ‘harmonized phytosanitary measures’ are phytosanitary measures based on international standards, and that international standards are established in accordance with Article X of the IPPC. Article V of the IPPC states that “phytosanitary certificates . . . should be completed and issued taking into account relevant international standards”. Article X states, among other things, that ISPMs shall be adopted by the Commission, and that contracting parties should take into account, as appropriate, international standards when undertaking activities related to the IPPC. One could conclude that the justification for the use of “shall” and “must” in ISPMs is directly related to their use in the IPPC. 

However, it is recognized that some actions of a technical nature in ISPMs are strictly necessary to the completion of a standard, and in these specific cases, ‘shall’ or ‘must’ could be used. In standards of a very technical nature (e.g. diagnostic protocols or phytosanitary treatments), because ‘shall’ generally has a legalistic use, it is recommended to use ‘must’ in such cases.

1.4
Use of other terms and/or wording

In anticipating related issues, CPM-1 agreed that:

the use of the present tense of verbs (without “should”, “shall”, “must” or “may”) should not be used in ISPMs to express a level of obligation (paragraph 87.5 of CPM-1 report).

Since the CPM has provided guidance on which words to use, and has ascribed meaning to them in the context of appropriate usage in an ISPM, these words should be used whenever it is necessary as described in the CPM-1 decision (and as elaborated on in this paper). In conveying an "obligation", wording that does not use the words, ‘should’, ‘shall’, ‘must’ or ‘may’ should be avoided (such as the present tense, or wordings such as ‘needs to’, ‘has to’, ‘is required to’). Such usage may be grammatically correct, but the use of ‘should’, ‘shall’, ‘must’ and ‘may’ has been clarified and these should be used in order to avoid ambiguities or misunderstanding.

The present tense for verbs (and the term ‘must’ in some cases) remains of course appropriate to convey facts or for instructions of a very technical nature, for example, in protocols, sequences of operations to be carried out etc. (e.g. an identification method).

2.
Examples of use in existing standards

Within the various standards adopted to date (both prior to and after CPM-1), there exist numerous examples of the usage of the terms ‘must’, ‘shall’ and ‘should’ that comply with the CPM-1 decision. Since no specific meaning was attributed to ‘may’ in the CPM-1 decision, and its use is clear and unlimited, the use of this word will not be discussed further. Some examples are presented below, with the aim of further clarifying the usage of these terms in the development of future ISPMs. Summary guidance on usage is provided in Annex 2.

It is also apparent that there are some examples of the usage of these terms that conflict with the CPM-1 decision. By highlighting some of these apparent incorrect usages, clarity regarding usage may also be further improved. Some examples of uses provided are not necessarily wrong or in conflict with the CPM-1 decision, but have been included because their wording could be improved to clarify the level of obligation intended.

2.1
Wording conveying obligations contained in the IPPC (1997)

2.1.1
Correct communication of IPPC 1997 obligations, and references to principles

As described above, use of the word ‘shall’ (or ‘must’) is acceptable for use in relation to obligations contained within the IPPC (1997). In ISPMs adopted to date, obligations from the IPPC are often presented as direct quotes (most usually between quotation marks). If they are not presented as a direct quote (or presented without the use of quotation marks) the wording is either:

-
identical to that contained in the IPPC (i.e. not expanding or restricting on the requirement), and the same verb is also used, or;

-
the wording / content is not the same (e.g. additional elements) and “should” is used. 

Table 1 contains some examples of appropriate wording that makes reference to obligations contained in the IPPC (1997).

Table 1: Examples of correct reference to IPPC obligations.

	Example of text
	Comments on usage

	Contracting parties shall make relevant information available to other contracting parties as set forth in the IPPC. In this regard, the IPPC states that, for example: . . . ” (from ISPM No. 1)
	The examples mentioned in the list which follows the sentence presented are all direct quotations from the IPPC, all of which use the word, ‘shall’.

	Contracting parties should apply phytosanitary measures with minimal impact. In this regard, the IPPC provides that they “…shall institute only phytosanitary measures that ... represent the least restrictive measures available, and result in the minimum impediment to the international movement of people, commodities and conveyances.” (Article VII.2g). ” (from ISPM No. 1)
	The IPPC does not directly mention “minimal impact” therefore the obligation differs slightly and ‘should’ is the appropriate term

	Article VI.2 states that “Contracting parties shall not require phytosanitary measures for non-regulated pests.” ” (from ISPM No. 1)
	This is a direct quotation, hence use of “shall” is entirely appropriate.

	If, subsequent to the PRA, phytosanitary requirements, restrictions or prohibitions are adopted, the contracting party shall immediately publish and transmit those to contracting parties that it believes may be directly affected (according to IPPC Article VII.2b) ” (from ISPM No. 2)
	This is not a direct quotation from the IPPC, but wording from VII.2b and meaning is exactly the same and, therefore, use of the word ‘shall’ is justified

	Contracting parties shall make relevant information available to other contracting parties as set forth in the IPPC. (from ISPM No. 1)
	Although this is not a direct quotation, contracting parties shall follow the convention so the obligation is the same


Using direct quotes from the IPPC, with or without quotation marks, is recommended whenever possible as it clarifies the intended obligation and removes ambiguity as to whether the wording is intended to exactly reflect the IPPC or to differ in some respect.

It should also be recognized that it is not always possible to use directly the language of the IPPC, especially when the standard relates only to one part of an obligation expressed in the IPPC, or if the wording of the IPPC cannot be used in its direct form in a standard because of a grammatical problem, the desire to maintain a smooth flow of text, or the context within which the obligation arises (e.g. the IPPC obligation relating to lists of regulated pests, for which the wording includes “shall, to the best of their abilities”, which may not be very clear within the context of a standard).

The ‘principles of the IPPC’ are often referred to in standards. The corresponding obligations are not always easy to retrieve in the text of the IPPC (because they are scattered throughout the convention, and sometimes split between several articles). The level of obligation and corresponding wording attached to these principles was very carefully examined when ISPM No. 1 was revised and adopted in 2006. When making reference to IPPC principles in an ISPM, the recommended approach is to refer to that ISPM, which also provides cross-references to the relevant Articles in the IPPC.

Although the word ‘must’ did not have a specific interpretation attached to it in the CPM-1 decision, its level of obligation should be considered identical to that of ‘shall’. It should be noted that the term is little used in the IPPC (once only) or in ISPMs. Where usage is justified in relation with the IPPC, it is preferable to use ‘shall’ in place of ‘must’ simply for consistency in wording and because of the interpretations provided in the CPM-1 decision.

2.1.2
Examples of usage not conforming identically with the IPPC obligations

Table 2 contains some examples of incorrect references to IPPC obligations.

Table 2: Examples of incorrect reference to IPPC obligations, or incorrect usage of IPPC-level wording.

	Example of text
	Comments on usage

	All pest risk management measures must be technically justified according to ArticleVII.2a IPPC (1997). (from ISPM No. 14)
	Both the convention and ISPM No. 1 use ‘shall’. Although the obligation conferred does not appear to differ, wording should be as close that used in the IPPC 1997 as possible.

	Phytosanitary measures covering RNQPs should be technically justified as required by the IPPC (1997). (from ISPM No. 16)
	Both the convention and ISPM No. 1 use ‘shall’. The obligation presented in ISPM No. 16 should also have used the same word, ‘shall’.

	Agreed phytosanitary measures should be published (from ISPM No. 14)
	Since Article VII.2b of the IPPC 1997 states that “parties shall, immediately upon their adoption, publish and transmit phytosanitary requirements . . .” then the appropriate wording in ISPM No. 14 was also ‘shall’.

	During the period of post-treatment observation of the commodities and associated pests, both treated and control, must remain under favourable conditions for survival, development, and reproduction of the pests so that these parameters can be measured. (from appendix of ISPM No. 18)
	The correct term to use would have been ‘should’, not ‘must’, it is not an essential technical operation even if it is one on which implementation of the standard is dependent.

	The NPPO should define the particular requirements which a producer must meet in order that its declaration of a pest free place of production or pest free production site gives the required level of phytosanitary security. (from ISPM No. 10)
	The correct term to use would have been ‘should’, not ‘must’, it is not an essential technical operation even if it is one on which implementation of the standard is dependent.


2.2
Other uses of shall or must
In the case of some actions of a technical nature in ISPMs which are strictly necessary to the completion of the standard. 

Regarding essential technical operations in concept standards adopted so far, must or shall can be used in case of strictly necessary actions, e.g.

	Example of text
	Comments on usage

	When an eradication programme is completed, the absence of the pest must be verified. (from ISPM No. 9)
	This is an action which was considered as more important than others in the standard

	The name of the importing country should be inserted here (from ISPM No. 12)
	If the completion of a PC is considered to be a technical or factual purpose in the standard, this sentence should read: the name of the importing country must be inserted.


In such cases for standards of a very technical nature (e.g. diagnostic protocols or phytosanitary treatments), because "shall" generally has a legalistic use, it is recommended that "must" be used. No technical standard has been adopted so far, but example can be drawn from drafts, e.g. in the draft diagnostic protocol for Thrips palmi: 

For microscopic examination, adult thrips must be mounted on microscope slides. 

Note: examples from existing standards are not sufficient to give guidance on what are actions of technical nature which are strictly necessary to the completion of the standards, nor the limit between the use of should and that of shall/must in that case. Further clarification will be needed as to where the limit stands.
2.3
When implementation of the standard depends on the use of ‘should’

There are many examples of uses of the word ‘should’ for actions on which successful implementation of a standard is dependent in ISPMs adopted to date. One of such examples is from ISPM No. 21.

Each host species and the plant part under consideration for official control should be assessed separately

2.4
The use of other wording 

As the CPM-1 decision defined certain terms in relation to different levels of obligation, these words should be used consistently in the ISPMs, and other expressions should be avoided. The examples provided in table 3 include some examples of such wording.

Table 3:
Examples of problematic wording 

	Example of text
	Comments on usage

	As this type of PFA is likely to involve an agreement between trade partners, its implementation would need to be reviewed and evaluated by the NPPO of the importing country. (from ISPM No. 4)
	As, in the scenario described, successful implementation would be dependent on the condition, the appropriate word to replace the phrase ‘would need to be’ is ‘should’

	Where the biology of the pest is such that it is likely to enter the place of production or production site from adjacent areas, it is necessary to define a buffer zone around the place of production or production site within which appropriate phytosanitary measures are applied. 
	As, in the scenario described, successful implementation would be dependent on the condition, the appropriate word to replace the phrase ‘it is necessary’ is ‘should’


Annex I - CPM-1 decisions related to the use and translation of the Terms “must”, “shall”, “should” and “may” in ISPMs

11.5.1 Use and Translation of the Terms “must”, “shall”, “should” and “may” in ISPMs

86. The CPM discussed and modified the recommendations made both by the TC-RPPOs and the Informal Working Group on Strategic Planning and Technical Assistance (SPTA).

87. The CPM:

1. Agreed that a policy for the use of “must”, “shall”, “should” and “may” in standards should be implemented;

2. Adopted the following statement on the use of “should” in ISPMs: “In future ISPMs, the word ‘should’ in English be interpreted to mean a type of moral or political commitment. It creates an expectation (though non-binding) that something will be done.”;

3. Decided that for future ISPMs there would be no limit on the use of “shall” and “must” as long as their use was justified and was within the framework of the Convention and the legal status of the standards;

4. Requested the Secretariat to develop practical guidelines with examples for the use of the terms in ISPMs;

5. Agreed that the use of the present tense of verbs (without “should”, “shall”, “must” or “may”) should not be used in ISPMs to express a level of obligation;

6. Agreed that the decisions on use and translation would not apply to ISPMs for adoption at CPM-1 (i.e. those in document CPM 2006/2);

7. Agreed that the Spanish and French translations to be used consistently for ISPMs be:

for should: debería and devrait

for shall: verb in the future tense

for must: debe and doit

for may: podrá and peut;

8. Agreed that already adopted ISPMs be reviewed for the use of the terms “must”, “shall”, “should” and “may”, and for adjustment of their translations; and

9. Requested the Secretariat to undertake an analysis of the translation of “must”, “shall”, “should” and “may” in ISPMs in Arabic and Chinese, and submit a proposal to the CPM.

Annex II - Summary of meaning and appropriate usage of terms in ISPMs

May: expresses a choice between several actions or the presence of optional provisions. Depending on the context of its use, implementation of the standard may not be dependent upon the condition(s) being met.

Should: implies an obligation. This term is to be used for provisions of the standard/actions upon which implementation of the standard is dependent. This is the strongest indication of an obligation that can be conveyed for implementation-dependent text that is not a direct quote of or identical in meaning to an obligation contained within the IPPC (1997).

The use of this term is also necessary when obligations contained in the IPPC are presented in an ISPM in a way that may modify their original IPPC meaning or scope.

Shall (and must, where appropriate) can be used to relate obligations as contained in the IPPC or, though rarely, technical operations strictly necessary to the completion of a standard.

‘Shall’ is used in the IPPC (1997) almost exclusively for IPPC obligations (‘must’ appearing only once). The use of a direct quote of the IPPC (1997) is recommended whenever possible. If it is required to re-word such text to fit in with the wording of the standard, changes must be the minimum necessary for the same term (i.e. ‘shall’ or ‘must’) to be used.

When drafting standards, the following diagramme (figure 1) may be useful in summarising how the CPM-1 decision translates into selection of the appropriate term to convey an obligation or an optional action.
 SHAPE  \* MERGEFORMAT 



Figure 1: Decision diagram for the use of ‘should’, shall’, ‘must’ and ‘may’.
Is the obligation implied by the sentence intended to be identical to the IPPC 1997 obligation (i.e. not broader, different, nor containing other elements)?
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If the wording relates to a technical operation which is strictly necessary to the completion of the standard, must or shall could be considered - guidance to be expanded
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Use the same verb as is in the IPPC (1997) (i.e., shall, must or should), and use a direct quote whenever possible.





Use may





Use should


Ensure that wording used is as close as possible to that appearing in the IPPC (by using a direct quote of part of the obligation wherever possible).


Ensure that the text is changed to the minimum extent necessary to fit within the required context (ISPM No. 1 contains examples of this).





Does the wording convey an obligation contained in the IPPC 1997?
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