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FEASIBILITY OF THE INTERNATIONAL RECOGNITION OF PEST FREE AREAS

1. Introduction

The possibility of establishing a system of internationally recognizing pest free areas (similar to the practice carried out in the World Organisation for Animal Health (OIE) for certain animal diseases) has been discussed for many years. At its Seventh Session in 2005, the Interim Commission on Phytosanitary Measures (ICPM) decided that a feasibility study be undertaken on the international recognition of pest free areas (PFAs), which would take into account legal, technical and economic factors, and assess the feasibility and sustainability of such a system. A focus group was given the task of developing the terms of reference and composition of a working group to carry out the feasibility study.

The terms of reference and composition of the working group, developed by the focus group, were reviewed by the ICPM Informal Working Group on Strategic Planning and Technical Assistance (SPTA). The SPTA had been informed that there was very little information on what PFAs had been established around the world, and for which pests, and so suggested to the First Session of the Commission on Phytosanitary Measures (CPM) in 2006 that such information be compiled prior to convening a working group on the feasibility of the international recognition of PFAs. In accordance with the proposals by the SPTA, CPM-1 adopted the terms of reference for the working group and decided that it would review them at CPM-2. The CPM also agreed that data on existing PFAs should be assembled by the Secretariat of the International Plant Protection Convention (IPPC) in 2006, and the outcome presented at CPM-2. CPM-2 would then decide on how to proceed.

In 2007, CPM-2 agreed that an open-ended working group be established to undertake a feasibility study on the international recognition of pest free areas and that the open-ended working group present the results of its study to CPM-4 through the SPTA. CPM-2 also agreed on the terms of reference for the open-ended working group which specified legal, technical and economic issues as the main questions to be studied.  In April 2008, CPM-3 agreed that the open-ended working group be organized for July 2008. 

This paper provides a preliminary analysis and discussion of the international recognition of pest free areas, taking into account legal, technical and economic factors and assesses the feasibility and sustainability of such a system. It is based on the questions identified in the ToRs for the open-ended working group (OEWG). It is aimed at facilitating the deliberations of the OEWG and does not present the views of the IPPC Secretariat. 
2. Background

Over recent years considerable activities have been undertaken by international organizations to advance the subject of “regionalisation”. The Agreement on the Application of Sanitary and Phytosanitary Measures (SPS Agreement) of the World Trade Organization (WTO) deals in Article 6 exclusively with regional conditions, including pest- or disease-free areas and areas of low pest or disease prevalence (WTO, 1995). Paragraph 2 of this article requires WTO members to recognize the concepts of pest- or disease-free areas and areas of low pest or disease prevalence and that the determination of such areas shall be based on factors such as geography, ecosystems, epidemiological surveillance, and the effectiveness of sanitary or phytosanitary controls (WTO, 1995).
The strong provisions of the SPS Agreement in regard to pest- or disease-free areas and areas of low pest or disease prevalence caused two of the standard setting organizations named in the SPS Agreement, namely the OIE and the International Plant Protection Convention (IPPC), to embark on an increased work-programme, dealing with the regionalization concept. Also within WTO, the activities concerning Article 6 were not concluded. In 2003, a debate was initiated within the SPS Committee in regard to the effectiveness of Article 6 and if further guidance to WTO members would be needed on this concept (WTO, 2003b).
2.1 WTO perspective
Article 6 of the SPS Agreement is one of the key provisions of the agreement and states that:
1. Members shall ensure that their sanitary or phytosanitary measures are adapted to the sanitary or phytosanitary characteristics of the area – whether all of a country, part of a country, or all or parts of several countries – from which the product originated and to which the product is destined.  In assessing the sanitary or phytosanitary characteristics of a region, Members shall take into account, inter alia, the level of prevalence of specific diseases or pests, the existence of eradication or control programmes, and appropriate criteria or guidelines which may be developed by the relevant international organizations.  
2. Members shall, in particular, recognize the concepts of pest-or disease-free areas and areas of low pest or disease prevalence.  Determination of such areas shall be based on factors such as geography, ecosystems, epidemiological surveillance, and the effectiveness of sanitary or phytosanitary controls. 
3. Exporting Members claiming that areas within their territories of pest- or disease-free areas or areas of low pest or disease prevalence shall provide the necessary evidence thereof in order to objectively demonstrate to the importing Member that such areas are, and are likely to remain, pest-or disease-free areas or areas of low pest or disease prevalence, respectively.  For this purpose, reasonable access should be given, upon request, to the importing Member for inspection, testing and other relevant procedures. (WTO, 1995)

Despite the very clear aim and provisions of Article 6 of the SPS Agreement, many members of WTO are facing difficulties with the recognition of their pest- or disease-free areas by trading partners. Since 1995, many specific trade concerns raised by WTO members at the SPS Committee meetings have focussed on the non-recognition of pest- or disease-free areas, including such areas which were officially recognized by OIE as disease-free (WTO, 2008b). In 2003, these generic difficulties in the recognition of pest- or disease-free areas were raised at the SPS Committee (WTO, 2003b). Several members of the SPS Committee raised their concerns regarding the implementation problems and costs relating to regionalization and its recognition. It was argued that implementation and administration problems relating to regionalization were a major problem that needed to be further analysed. Countries would at great cost achieve the status for being free from certain pests or diseases and could not afford to wait for importing countries to conclude their own risk assessments before recognition (WTO, 2003b).
The two major limitations in regard to the recognition of pest- or disease-free areas were identified as:

· importing countries do not accept the recognition of disease-free areas through the OIE and
· administrative procedures required by importing countries to recognize a pest- or disease-free area are usually very complex, slow and differ from the one established by the international organization in question. (WTO, 2003a)
In order to address these difficulties a number of actions were proposed in 2003, including the proposal that the IPPC should develop an on-site verification and recognition mechanism by experts, similar to that operated by the OIE (WTO, 2003a).
These discussions at the twenty-sixth meeting of the SPS Committee initiated an activity, which is still ongoing today. Discussion over the years focussed on the difficulties of exporting countries in obtaining prompt recognition of their pest- or disease-free status by importing countries and the need for confidence of exporting countries in their trading partners' health status and provision of accurate information in their evaluation of requests for recognition of free status (WTO, 2006). 
The ongoing discussion in the SPS Committee specifically focuses on four areas:
· the recognition of regions by international standards-setting bodies and by countries;
· procedures and guidelines for the implementation of recognition of the concept of regionalization;
· predictability (or undue delays) and
· transparency (WTO, 2006).
Concerning the recognition of pest- or disease-free areas by international standard setting bodies and by countries, the difficulties especially highlighted were that the recognition by OIE (as the only standard setting body recognizing disease-free areas) of a region having achieved a status as being free from a particular animal disease does not necessarily enhance the ability to gain a bilateral recognition of disease-free status. This is partly due to the considerations of authorities in some countries, who do not feel that the procedures or information required by OIE to verify disease-free status meet their concerns. This is especially seen as relevant since countries recognize that the ultimate decision to recognize regionalization remains with the importing country and depends, inter alia, on the trust in the competent authority of the exporting country (WTO, 2006).
Procedures and guidelines for the implementation of recognition of the concept of regionalization are another major difficulty raised in the SPS Committee. Different trading partners may have different requirements in regard to pest- or disease-free areas, such as eradication measures, contingency plans, surveillance, maintenance and public awareness and cooperation. Such different procedures and guidelines make it difficult and extremely cost intensive for the exporting country to set up pest- or disease-free area which can be accepted by more than one importing country (WTO, 2006). 
Perhaps the most important difficulties in the recognition of pest- or disease-free areas are the variations in the timing, requirements and procedures required by trading partners to verify the pest- or disease-free area in the exporting country. In many cases the recognition of a pest- or disease-free area takes considerable and unpredictable time spans, which makes it difficult for exporting countries to effectively plan their pest- or disease-free areas. This unpredictability may however, be due to the fact that the verification of pest or disease status is a complex task and furthermore depends on the quality of the data provided by the exporting country. Additionally, the assessment of requests for pest- or disease-free area status may in many cases be only a step in a broader import risk assessment exercise and therefore need some additional time. (WTO, 2006)
The lack of transparency in the bilateral recognition of pest- or disease-free areas was another major subject discussed in the SPS Committee. Transparency by the exporting and importing countries is of central importance during the recognition process. Transparency by the exporting country is necessary to gain the trust of the importing country. Transparency by the importing country regarding their questionnaires and evaluation criteria would enhance transparency and promote predictability.
Discussions on Article 6 have been held in the SPS Committee since 2003. Based on the considerations above, several WTO members requested that the SPS Committee developed guidelines on the recognition of pest- or disease-free areas. These guidelines would mainly concentrate on the administrative procedures to be applied in the bilateral recognition process between importing and exporting country. 

On the other hand, several members of WTO pointed out that the SPS Committee would not be the appropriate forum to develop guidelines in regard to the recognition and that it should be a task of the standard setting bodies, OIE and the IPPC, to do so.  
2.2  IPPC activities
Article IV, 2 (e) of the IPPC prescribes that the responsibilities of an official national plant protection organization (NPPO) shall include the protection of endangered areas and the designation, maintenance and surveillance of PFAs and areas of low pest prevalence (ALPP) (IPPC, 1997a). In this context the IPPC defines an ALPP as “an area, whether all of a country, part of a country, or all or parts of several countries, as identified by the competent authorities, in which a specific pest occurs at low levels and which is subject to effective surveillance, control or eradication measures” (Article II, 1 of the IPPC). The IPPC itself does not provide a definition for a PFA, but the International Standard on Phytosanitary Measures (ISPM) No. 5 Glossary of Phytosanitary Terms, which was first adopted in 1995 defined a PFA as “an area in which a specific pest does not occur as demonstrated by scientific evidence and in which, where appropriate, this condition is being officially maintained” (IPPC, 2008a). 
In addition, ISPM No. 1 Phytosanitary principles for the protection of plants and the application of phytosanitary measures in international trade (IPPC, 2006a), the first ISPM to be adopted in 1993 (amended in 2006) contains a principle on the recognition of PFAs and ALPPs. This principle states that “contracting parties should ensure that their phytosanitary measures concerning consignments moving into their territories take into account the status of areas, as designated by the NPPOs of the exporting countries. These may be areas where a regulated pest does not occur or occurs with low prevalence or they may be pest free production sites or pest free places of production” (IPPC, 2006a).
2.2.1
Pest Free Areas and Areas of Low Pest Prevalence

The ICPM and its successor, the CPM – the governing body of the IPPC, considered work on the concepts of PFAs and ALPPs as a priority area. In order to provide guidance to NPPOs the CPM adopted a number of ISPMs, which dealt with the establishment of PFAs and ALPPs and related activities. These ISPMs include:

· ISPM No. 4: Requirements for the establishment of pest free areas (IPPC, 1995)

· ISPM No. 6: Guidelines for surveillance (IPPC, 1997b)

· ISPM No. 8: Determination of pest status in an area (IPPC, 1998)

· ISPM No. 22: Requirements for the establishment of areas of low pest prevalence (IPPC, 2005a)

In accordance with the standard setting policy of the IPPC governing body at the time, ISPMs addressed mostly “horizontal” (generic) topics, which were aimed at standardizing principles and activities of an NPPO. ISPMs No 4 and No. 22 are designed to provide NPPOs with guidance for general principles and practices on how to establish PFAs or ALPPs for any pest.

2.2.2
Pest-Specific Pest Free Areas and Areas of Low Pest Prevalence

In the case where an NPPO wishes to establish a PFA or ALPP for a specific pest it is expected that the general principles embodied in the above mentioned ISPMs would be translated into actions which are clearly relevant to the biology of the specific pest. This translation by individual NPPOs may undermine the standardization process. Different NPPOs may design different actions and practices for the establishment and maintenance of a PFA or ALPP for the same pest, which in turn could cause difficulties in the recognition of these PFAs or ALPPs by trading partners. The governing body of the IPPC recognized these problems and adopted a more “vertical” (specific) oriented standard setting policy in which more preference should be given to the establishment of pest- or commodity-specific standards. In relation to the establishment and maintenance of PFAs and ALPPs this led to the development of specific ISPMs for fruit flies, namely:

· ISPM No. 26: Establishment of pest free areas for fruit flies (Tephritidae) (IPPC, 2006b)

· ISPM No. 30: Establishment of areas of low pest prevalence for fruit flies (Tephritidae) (IPPC, 2008)

Fruit flies are probably the most important pests in international trade. Because of the high probability of introduction of fruit flies associated with a wide range of hosts, many countries issue stringent import requirements for the import of fruit and vegetables from areas where these organisms are present. The establishment of PFAs or ALPPs offers many countries the only possibility to export fruit and vegetables although fruit flies may be present in certain areas (but not all) or in low populations in the country. The development of these pest-specific standards for the establishment of PFAs and ALPPs for fruit flies constituted the first step towards an internationally harmonized system of PFAs and ALPPs for specified pests. It should be mentioned that at the development and adoption of the above ISPMs, doubts were raised as to whether the large group of fruit flies could be dealt with equally under a single ISPM. It was pointed out that tropical and temperate species of fruit flies may have different requirements, which in turn may have repercussions in the establishment of PFAs and ALPPs.

2.2.3
Pest Free Places of Production and Pest Free Production Sites

Besides the concepts of “pest free area” and “area of low pest prevalence” which are mentioned in the IPPC, the CPM also worked on a different concept entailed under pest freedom, that of “pest free places of production” and “pest free production sites” (for simplicity reasons they are hereafter referred to as “pest free places or sites of production” – PFPSP). ISPM No. 10: Requirements for the establishment of pest free places of production and pest free production sites (IPPC, 1999) was developed to provide guidance to NPPOs on this concept. It must be understood however, that this concept is distinct from the notion of pest free area. 

First of all, PFPSPs are generally much smaller than PFAs and/or ALPPs. The definition of place of production is “any premises or collection of fields operated as a single production or farming unit. This may include production sites which are separately managed for phytosanitary purposes” (IPPC, 2008a). There is no separate definition of production site, but ISPM No.5 defines a pest free production site as “a defined portion of a place of production in which a specific pest does not occur as demonstrated by scientific evidence and in which, where appropriate, this condition is being officially maintained for a defined period and that is managed as a separate unit in the same way as a pest free place of production” (IPPC, 2008a). 
Secondly, the implementation of PFPSPs differs from PFAs and ALPPs. While PFAs and ALPPs are managed as a whole by the NPPO of the exporting country, a PFPSP is managed individually by the producer, albeit under the supervision and responsibility of the NPPO. There can also be quite different consequences if pests are found in a PFAs and PFPSPs. Usually, the detection of a pest in a PFA questions the status of the whole area. In the case of a PSPSP, however, the occurrence of the pest may cause that the place to lose its status but other places of production in the area operating the same system may not be directly affected.
2.2.4
Bilateral Recognition of Pest Free Areas and Areas of Low Pest Prevalence
As described in previous chapters, the discussions in the SPS Committee on further guidance in relation to Article 6 of the SPS Agreement also caused some ripples in the IPPC community. One of the major difficulties in the recognition of PFAs and ALPPs was identified as the bilateral negotiation process between the importing and exporting countries. Based on a request by the SPS Secretariat, ICPM-7 decided to include in the standard setting work-programme the development of an ISPM on the [bilateral] recognition of PFAs and ALPPs (IPPC, 2005b). This ISPM was intended to provide guidance on the technical and administrative processes to achieve acceptance of the phytosanitary status of a delimited area and consequently the recognition of PFAs and ALPPs. To that end, the CPM in 2007 adopted ISPM No. 29: Recognition of pest free areas and areas of low pest prevalence (IPPC, 2007a), which provides guidance for a recognition process and procedure for bilateral recognition negotiations. 
3. The OIE System
The OIE has a mandate to establish lists of country claiming to be free from four of the OIE listed diseases: foot and mouth disease (FMD), rinderpest, contagious bovine pleuropneumonia and bovine spongiform encephalopathy (BSE). The OIE does not routinely classify its Member Countries with respect to their animal health status for other listed diseases.
[image: image1.emf]The procedure requires that the Member Country provide evidence that it complies with all the relevant provisions of the Terrestrial Code and Manual with respect to the disease for which free status is being sought, either for the whole country, or for a zone or compartment within the country (OIE, 2005). To this end the country submits a dossier to OIE which may be based on a questionnaire developed for a specific disease. The dossier is checked by OIE in-house staff and if found sufficient sent to an ad hoc expert group for analysis. If the expert ad hoc group finds the dossiers acceptable it recommends the acceptance of the disease-free area to the Scientific Commission on Animal Diseases, which in turn reviews the recommendation of the ad hoc group and if acceptable recommends the adoption of the zone as a disease free zone to the International Committee. To this end the list of endorsed applicants is sent to a country consultation for 60 days. The procedure concludes with an official recognition by the OIE of the status of the Member Country for that disease (through a formal resolution of the OIE International Committee). Other OIE Member Countries have an obligation to take that recognition into account when developing import health measures for commodities from that Member Country (OIE, 2005).
Note: The OIE has very detailed procedures in place with regard to the payment by countries wishing to have a specific disease-free zone recognized. In addition, there are procedures for reporting the outbreak of specific diseases as well as the reinstatement (or restoration) of a zone after an outbreak (OIE, 2004).
4. Legal issues:

4.1 What does international recognition of a PFA mean?

In order to define the meaning of “international recognition of a PFA” it might be appropriate for the purpose of this paper to establish, first the meaning of “recognition” and then, define the term “international”. In addition, one could consider practical implications such as the following:
· Does the CPM have the mandate to establish an international recognition system for PFAs and ALPPs?

· Can an IPPC international recognition system for PFAs and ALPPs incorporate new obligations to contracting parties?

· What administrative and/or legal steps would be necessary for the CPM to implement such a system?

4.1.1
Theoretical definition

ISPM No. 29: Recognition of pest free areas and areas of low pest prevalence (IPPC, 2007a), provides a definition of “recognition” as follows: “Recognition of pest free areas (PFAs) and areas of low pest prevalence (ALPPs) is a technical and administrative process to achieve acceptance of the phytosanitary status of a delimited area”. Although ISPM No. 29 deals with the bilateral recognition of PFAs and ALPPs by contracting parties, nothing would appear to prohibit using this definition in an international context. 

In regard to the “international” recognition, one can argue that as opposed to a bilateral recognition, it is any multilateral or plurilateral recognition of a PFA or ALPP. This could incorporate any recognition process by an intergovernmental organization. On the other hand, it may be recalled that in the negotiation of the revision of the IPPC very careful consideration was paid to distinguish IPPC activities from other intergovernmental organizations, such as Regional Plant Protection Organizations (RPPO). For this reason the terminology “International Standard on Phytosanitary Measures” was chosen in the IPPC to be consistent with the wording “International Standard” used in the SPS Agreement and furthermore to effectively differentiate the IPPC activities in standard setting from those of RPPOs. Over the years the IPPC has consciously worked towards the understanding that international phytosanitary measures are indeed global measures. In order to be consistent with the previous usage of the term “international” it might be appropriate to define the term “international” to mean in this context “to be developed by or under the auspices of the IPPC”.

Taking into account the considerations and definitions above, one could summarize and conclude that the international recognition of a PFA is the “technical and administrative process to achieve acceptance of the phytosanitary status of a delimited area through or under the IPPC”. In other words, the IPPC would recognize PFAs or ALPPs on a global level and through that make repetitive bilateral recognition procedures theoretically unnecessary.
Most importantly, the international recognition of a PFA or ALPP by, or under the auspices of the IPPC, would mean that once recognized, the PFA or ALPP would be expected to be recognized by all contracting parties of the IPPC. The expectation would also be that importing countries would accept IPPC recognized PFAs or ALPPs at face value, without additional verification procedures of their own.
4.1.2
Practical meaning and implications

One of the main questions of a legal character however, would be if the CPM has the mandate to carry out such an activity? There is neither a reference in the IPPC, which states that contracting parties should recognize PFAs or ALPPs of other contracting parties, nor a provision that the Commission of the IPPC should establish a system of international recognition of PFAs and ALPPs. The most prominent reference to the recognition of PFAs and ALPPs can be found in ISPM No.1 “Phytosanitary principles for the protection of plants and the application of phytosanitary measures in international trade”, which contains operational principle 2.3 on the recognition of PFAs and ALPPs. This principle prescribes that “contracting parties should ensure that their phytosanitary measures concerning consignments moving into their territories take into account the status of areas, as designated by the NPPOs of the exporting countries. These may be areas where a regulated pest does not occur or occurs with low prevalence or they may be pest free production sites or pest free places of production” (IPPC, 2006a).

According to Article I of the IPPC, the purpose and aim of the convention is the adoption of legislative, technical and administrative measures to prevent the spread and introduction of pests of plants and plant products, and to promote appropriate measures for their control (IPPC, 1997). To this end, the IPPC requires among other things, contracting parties to cooperate with each other to the fullest extent possible in achieving the aims of the Convention, and it authorizes the CPM to adopt international standards (Article XI.2.b) and perform such other functions as may be necessary to the fulfilment of the objectives of the Convention (Article XI.2.h). It could be argued that the establishment of an international recognition system for PFAs and ALPPs constitutes such an “other function” to fulfil the objectives of the IPPC and that therefore, Article X1. 2 h provides the mandate to the CPM to do so.

Another practical implication with legal character is the inclusion of obligatory components into an international recognition procedure. It may be of advantage, for example, that an IPPC recognition procedure would be strengthened and complemented by an obligatory reporting requirement, in which countries having a PFA or ALPP recognized by the IPPC MUST report any changes in pest status or specified measures. The 29th Session of the FAO Conference (FAO, 1997) adopted the revised IPPC with the understanding that it does not incorporate any additional obligations to the contracting parties and, therefore, any decision or activity by the CPM cannot be obligatory in nature to contracting parties. Considering the decision by the 29th FAO Conference would it be possible to incorporate obligations to contracting parties into a recognition procedure?

Conservatively argued, one could claim that new obligations, either for all or for some contracting parties, cannot be incorporated into an IPPC recognition procedure for PFAs or ALPPs. In fact, the decision by the FAO Conference does not specify to which contracting parties new obligations could apply.

On the other hand, one has to consider that any obligatory element in a recognition procedure would only apply to the contracting party wishing to make use of this opportunity (service). Contracting parties would not be obliged to have their PFAs and ALPPs recognized under the IPPC. It would, therefore, be a voluntary decision by the contracting party to submit to the obligations contained in the recognition procedure and consequently not obligatory in nature. In this context it could be also considered to make use of Article XVI of the IPPC which reads:
ARTICLE XVI

Supplementary agreements

1. The contracting parties may, for the purpose of meeting special problems of plant protection which need particular attention or action, enter into supplementary agreements. Such agreements may be applicable to specific regions, to specific pests, to specific plants and plant products, to specific methods of international transportation of plants and plant products, or otherwise supplement the provisions of this Convention.
2. Any such supplementary agreements shall come into force for each contracting party concerned after acceptance in accordance with the provisions of the supplementary agreements concerned.

3. Supplementary agreements shall promote the intent of this Convention and shall conform to the principles and provisions of this Convention, as well as to the principles of transparency, non-discrimination and the avoidance of disguised restrictions, particularly on international trade.”
Contracting parties wishing to have their PFAs or ALPPs recognized by or under the IPPC could enter and ratify a supplementary agreement to this effect. Such a supplementary agreement could contain stringent obligations as well as modalities for financing the system. 
The administrative/legal steps the CPM would have to take would be without doubt quite extensive. The establishment of an IPPC recognition of PFAs or ALPPs would most probably incorporate the creation of a system similar to the standard setting system in the CPM. A detailed procedure would have to be developed specifying technical and administrative steps of the verification procedure, developing new reporting systems and establishing new ad hoc or permanent expert groups advising the CPM on the decisions to be taken in this respect. 
4.2
Should a liability insurance be necessary?

It is understood that the question in regard to the necessity of a liability insurance refers to the responsibility of the IPPC, and subsequently FAO as the responsible authority, for distributing wrong or faulty information which may cause considerable damages either to trade or to the environment or agriculture of a country. 

Under Article III section 4 of the Convention of the Privileges and Immunities of the Specialized Agencies (of which the FAO is one) (Convention) , the FAO enjoys immunity from every form of legal process except in so far as in any particular case it expressly waives the immunity.  And even when the immunity to a legal process is waived, the waiver of immunity does not extend to any measure of execution.

This means that the FAO may not be sued expect to the extent that it waives its immunity; and where the immunity from action is waived, the waiver does not extend to the execution of any judgment that may be issued against the FAO    Therefore, even if the immunity from a legal process is waived and a person who sues the FAO wins, the victory would be hollow.  

Immunity from legal action is extended to officials of the FAO in respect of words spoken, written and all acts performed by them in their official capacity.  (Article VI, subsection 19(a) of the Convention).

Given that liability insurance is needed in case of a legal action and yet the FAO and its officials enjoy immunity in respect of any legal process, there is no need for the FAO to acquire liability insurance.
The Convention does not appear to extend the immunity from legal processes to independent contractors who may be working under a contract with the FAO.  It may, therefore, be necessary for these contractors to make their own decision as to whether or not they need to acquire liability insurance.  

4.3
Which international organization(s) or individuals could take part in the international recognition process or could provide international recognition of a PFA? If other than the IPPC how would they relate to the IPPC or which role they would play (e.g. IPPC recognized experts, IPPC recognized organizations, other organizations)?

The first part of the question is addressed to the identification of international organizations or individuals which could take part in or provide international recognition of a PFA. The second part of the question relates to the roles they could play. A third and hidden question is however, under which selection procedures or legal conditions other international organizations or individuals are included in the process of international recognition. It should be taken as given that the IPPC is the international organization with the mandate, expertise and international acceptance to undertake an international recognition process.

4.3.1
International organizations or individuals

International organization being able to provide international recognition

In regard to identifying international organizations that could provide the international recognition of a PFA, one would to have stipulate first that such an organization should have a strong phytosanitary orientation and knowledge and be respected in international (global) phytosanitary matters. Beside the IPPC, there is only one truly global international organization with deals with phytosanitary matters and that is the WTO SPS Agreement. The SPS Agreement, however, is a trade agreement and doesn’t develop technical phytosanitary matters and standards. WTO members announce at SPS Committee meetings the establishment of pest- and disease-free areas, but these announcements have more of an informational and advertising character. The SPS Secretariat has no means to verify such announcements technically. There is also the possibility to consider the International Seed Testing Association (ISTA) as a global organization which could provide the international recognition of, at least, seed-borne pests. However in this case, only limited use could be made.

Beside the truly global international organizations there are also a number of other international organizations which operate on regional levels or are otherwise not truly global. Of course the first organizations coming to the mind of a phytosanitary expert would be the RPPOs. Most of the RPPOs are indeed international organizations and their field of activity are phytosanitary matters, but none of the RPPOs has the global acceptance needed to provide an international recognition of PFAs. 

Next to the RPPOs, CABI has over the years entered strongly into the phytosanitary arena, mainly as an information service provider, advising on IPPC related subjects and carrying out phytosanitary aid projects. But also in the case of CABI, it is difficult to imagine that it would receive the global acceptance needed to provide an international recognition of PFAs. However there is the possibility that CABI, or any other organization for that matter, may in the future develop standardized technical assistance (TA) projects, which provide for the establishment of standardized PFAs in developing countries. Although purely speculative, such a development may lead to a situation were the IPPC may loose its momentum through the efforts of other international organizations.

Recognition according to international standards through accredited organizations or service providers 
Another system which may be carried out is through the international system of conformity assessment as developed by the International Organization for Standardization (ISO). According to ISO “conformity assessment means checking whether products, services, materials, processes, systems and personnel measure up to the requirements of standards, regulations or other specifications” (ISO, 2005). To give an example how conformity assessment works in daily life one just has to look at the motor vehicle safety and environment inspections which are obligatory in most countries. Many years ago they were conducted by government authorities. Nowadays private service providers or organizations are accredited by their national accreditation body or authority to carry out these inspections according to very specific standards. The private service providers or organizations are accredited by their national accreditation bodies, which means that they have been found competent to do the work they undertake and are not subject to conflicts of interest. 
In the case of the IPPC and the recognition of PFAs the scenario could be considered to be the following: The IPPC develops pest specific PFA standards for the recognition of a pest specific PFA. These standards would be very detailed and contain, beside the very technical provisions concerning the establishment, surveillance, delimiting and maintenance of the PFA, detailed procedural requirements for the recognition process.  Service providers are then accredited by their national accreditation body to recognize or certify areas against this pest specific PFA standard. Once an area has been certified or recognized it may not need any other certificate. This would be ensured through the International Accreditation Forum (IAF), which is the world association of “Conformity Assessment Accreditation Bodies” dealing in the fields of management systems, products, services, personnel and other similar programmes of conformity assessment.
One of the purposes of the IAF is to establish mutual recognition arrangements, known as Multilateral Recognition Arrangements (MLA), between its accreditation body members which reduces risk to business and its customers by ensuring that an accredited certificate may be relied upon anywhere in the world. The MLA contributes to the freedom of world trade by eliminating technical barriers to trade. IAF works to find the most effective way of achieving a single system that will allow companies with an accredited conformity assessment certificate in one part of the world, to have that certificate recognized elsewhere in the world. The objective of the MLA is that it will cover all accreditation bodies in all countries in the world, thus eliminating the need for suppliers of products or services to be certified in each country where they sell their products or services (IAF, 2008). Certified or recognized once – PFAs could be accepted everywhere with minimal involvement of the IPPC or NPPOs.
International organizations or individuals which could take part in international recognition of a PFA

The participation of international organizations or individuals in the international recognition of a PFA would most probably be welcome and necessary. The IPPC Secretariat does not have the manpower, nor will it receive this in the medium future, to carry out recognition of PFAs. Outside assistance from other international organizations, governments, research institutes and universities in the form of expertise may be necessary for a recognition and/or verification procedure.

4.3.2
Possible roles of international organizations or individuals

As outlined in the above paragraph international organizations or individuals could participate in the international recognition of PFAs especially in the role of providing the IPPC Secretariat and CPM with necessary scientific expertise and technical know-how. The recognition/verification of claims for PFAs will certainly need professional expertise for the pest in question. Also, and if necessary, inspection activities could be undertaken by outside parties. Such activities may free the IPPC from additional financial obligations.
Should, for instance, an on-site verification visit be necessary, contracted experts could be used. For future activities it may also be possible to use a non-governmental inspection agency for this purpose, as long as they are judged impartial and possibly accredited to ISO standards (see also 4.3.1).

4.3.3
Possible procedures for involving international organizations or individuals

Even though the FAO, and therefore the IPPC, enjoys juridical personality and has the capacity to contract (Article II, section 3 of the Convention) it is probably advisable for the IPPC to keep its distance with experts/organizations that will undertake activities in the process of international recognition.
The IPPC Secretariat may want to invite applicants and/or keep a roster of qualified experts/organizations (according to qualifications established).  When it receives a request from a country for the initiation of the process, if that is the model that would be chosen, it sends out a call for interest and would then choose an organization that is best suited, depending upon its expertise with the particular pest involved, geographic considerations, etc to do the work.  The cost of the process would be borne by the requesting member.  

Another possibility is for the IPPC to set out the qualifications criteria in a pest specific PFA standard and maintain a roster of the experts/organizations. When a request is made, the list is sent to the country requesting the recognition of the PFA who then chooses, possibly in consultation with the IPPC Secretariat, who it wants.
It may also be of advantage to establish a system of evaluating or vetting the qualification of those experts/organizations which may want to be on the roster or be selected on an ad hoc basis. This could be done by a technical expert. Should conditions change in the organization or in regard to the expert, which might affect the qualifications to remain on the roster, it should be its obligation to report that to the IPPC. 

While the choice of an executing agency is an operational matter, there may be a legal dimension to the question, and that deals with building in safeguards to ensure the integrity of the system.  For example, how does one avoid conflict of interest or how does one ensure the impartiality of the expert or the organization?  

4.4
Does the international recognition body carries any legal responsibility in relation to its international recognition process and what are its obligations in relation to reporting recognition or denial of recognition of a PFA?

As already outlined in chapter 4.2, FAO and consequently the IPPC are not legally liable and cannot be sued by contracting parties. Furthermore, as outlined in chapter 4.3, other international recognition bodies carrying out the task of international recognition of PFAs may not be available and may not even be desirable. 

In the case that an international recognition body could be available and would be desired, the IPPC would have to set very detailed and clear technical and procedural criteria under which the IPPC, a requesting contracting party (requester) and such an international recognition body would have to operate. Clear and detailed criteria would make the system transparent, and through the transparency increase the overall reliability of the system.  Having said that, organizations owe a duty of care and have the responsibility to discharge their functions in a professional manner. Should any recognition given be wrong as a result of the organization’s own negligence or dereliction of its professional responsibilities, it will be up to any country that suffers loss as a result of this to consider what course of action it will take against the recognition organization. For its part, the IPPC may consider removing the name of the organization from its roster or consider not asking it to undertake any further international recognition process.  The IPPC may also have to do some damage control but that would be thorough some administrative processes, such as communications, etc.

With the transparency of the system, in the absence of negligence or collusion between the requester and the recognition organization, denial or accordance of recognition should not entail any negative legal consequence to the recognition organization.  Of course, a denial does not mean that the requester is precluded from filing another request at a future date, especially if the recognition organization made some recommendations to enhance the chances of success and these recommendations have been considered. 

4.5
Can a disclaimer of responsibility be part of the international recognition process?

As mentioned above, the FAO/IPPC enjoys immunity from any legal process in this regard.  Therefore, it is not necessary to put in a disclaimer clause for the protection of the FAO/IPPC.  However, the IPPC may want to put a disclaimer in to shield its contractors, but the question is would the FAO want to shield these independent contractors from negligent actions that could cause harm to the elements (plant and plant products) that it is set up to protect? In case of an international recognition body a disclaimer may absolve the recognition body from liability if it follows the technical and procedural criteria adopted by the IPPC. In other words, limited disclaimer may be warranted; a wholesale disclaimer may not be justified.  

While the IPPC may not need a disclaimer of responsibility for legal reasons, it may consider developing a “moral” disclaimer to avoid credibility loss in case of system failures. A similar practice is undertaken by the OIE in its system. Disclaimers like “Information published by the OIE is derived from declarations made by the official Veterinary Services of Members. The OIE is not responsible for inaccurate publication of country or zonal disease free status based on inaccurate information, changes in epidemiological status or other significant events that were not promptly reported to the Central Bureau subsequent to the time of declaration of freedom from FMD” (OIE, 2008b) are generally put in every decision recognizing disease free countries or zones.
4.6
What will be the obligations of contracting parties to the IPPC in regard to an internationally recognized PFA?

As already outlined in chapter 4.1.2 the decision by the twenty-ninth session of the FAO Conference (FAO, 1997) prohibits the inclusion into the IPPC of new obligations to contracting parties. An internationally recognized PFA would, however, have certain repercussions for contracting parties wishing to have a PFA recognized and for other contracting parties.

4.6.1
Contracting parties wishing to have a PFA recognized

The action of a contracting party to request the international recognition of its PFA is a voluntary action. Nobody forces a contracting party to take this action. If a contracting party has requested the international recognition of a PFA it should submit to the obligations inherent to the recognition procedure, such as possible additional reporting obligations, facilitation of verification missions etc, etc. Only if a contracting party fully submits to these obligations can its PFA be verified and consequently recognized. A country not willing to do this can pull out off the recognition process at any time. A major obligation could, for example, be the obligation of the requester to pay for the recognition process.

4.6.2
Other contracting parties

Depending on the legal form of the recognition of a PFA, certain expectations may be attributed to other contracting parties. Assuming that a PFA is recognized in the form of a standard this would have certain repercussions for all contracting parties to the IPPC. Although Article X (4) of the IPPC states that “contracting parties should take into account, as appropriate, international standards when undertaking activities related to this Convention” (IPPC, 1997a), no contracting party is obliged to implement such an international standard. Of course it is expected that every contracting party would have had a chance to contribute to the standard and would be expected to abide by it. Therefore, in the absence of negligence by an international recognition organization or collusion between a requesting country and an international recognition organization, contracting members would be expected to abide by an internationally-recognized PFA and give due legal effect to the recognition 

The recognition of the PFA in form of a standard may allow the invocation of either the IPPC or the WTO dispute-settlement mechanism should any country disagree with the recognition or the granting of an exemption, or refuses to accord its due legal effect.

4.7
Will the international recognition of PFAs increase the likelihood of acceptance by contracting parties of the concept of PFAs?

This question does not address a legal issue and is in addition highly speculative. The question of enhanced acceptance is dependent on how the system will be developed, if the technical and procedural criteria and details are transparent and appropriate and if the pest-specific provisions of a PFA address the contracting parties´ concerns (appropriate level of protection). If these matters are dealt with to the satisfaction of the contracting parties, nothing should prevent contracting parties from accepting PFAs recognized internationally. It would certainly mean that the likelihood of acceptance by contracting parties would be greatly increased.

Taking the example of OIE, it is evident that the establishment of disease-free zones by the OIE for four animal diseases has greatly enhanced trade (OIE, 2008a). This being evidently caused by the increased acceptance of OIE recognized free zones. On the other hand, one has to be aware that internationally recognized free areas or zones do not completely remove trade difficulties. Within the WTO SPS Committee, countries constantly raise difficulties in relation to the non-acceptance of OIE recognized free zones. In addition, during the discussions on guidelines for Article 6 of the SPS Agreement, the point was raised that some countries believed that the procedures or information required for verification by the OIE did not fully meet their concerns (WTO, 2006b). 

4.8
Will the international recognition of a PFA reduce undue delays in the recognition of that PFA by trading partners?

As in the case of chapter 4.7 this question is not legal and is highly speculative. The inherent basic idea in the international recognition of PFAs would be that contracting parties trust the recognition procedure of the IPPC and, therefore, accept IPPC recognized PFAs without conducting verification procedures on their own. This would most certainly lead to the reduction of undue delays.

As outlined in chapter 4.7, it is also an unfortunate experience that not all countries accept international recognized free zones. In such cases the undue delays would not be reduced at all or if so, only marginally.

4.9
Which organizations or entities can request the international recognition of a PFA, e.g. the NPPO of the exporting contracting party in which the PFA is located (to facilitate exports), the NPPO of the importing contracting party (to recognize a PFA in an exporting country), industry representatives (to facilitate exports and/or imports), the NPPO of the importing contracting party in which the PFA is located (to recognize the PFA in its territory, to justify import requirements), a RPPO on behalf of one or more of its NPPOs?

In order to determine who can request the international recognition of a PFA one should highlight the responsibilities in the establishment and maintenance of PFAs. As described in chapter 2.2, Article IV, 2 (e) of the IPPC provides that the responsibilities of an official NPPO shall include the protection of endangered areas and the designation, maintenance and surveillance of PFAs and ALPPs (IPPC, 1997a). It would appear logical to assume that the organization responsible for the establishment and maintenance of a PFA would also be the organization entitled to request the international recognition and be responsible for providing information about it. At the end, only the organization which is responsible for conducting the surveys, delimiting the area and maintaining its pest-free status through phytosanitary measures can provide the information which is necessary to recognize the area internationally. 

In view of this, trade representatives have no role in requesting the international recognition of a PFA from the IPPC. Since individuals do not have any rights and obligations under the IPPC, trade representatives (including associations) lack the capacity to request a PFA.  A trade representative that wanted a PFA would first of all have to work with an NPPO to have the PFA designated.
In the case of an importing country making a request to the IPPC that the PFA in an exporting country is recognized one also would have to point out that only the NPPO responsible for the establishment and maintenance of the PFA would be the organization entitled to request the international recognition and be responsible for providing information about it. A credible scenario would however, be that in the case of bilateral negotiations the importing country would request the exporting country to get the international recognition of the PFA. This would again lead to the situation where the recognition is requested by the party responsible for the PFA.

Similar approaches may be considered for RPPOs. RPPOs are not responsible for the establishment and maintenance of PFAs in their member countries and therefore should not be able request the IPPC to recognize PFAs. In cases where the PFA is an area in which territories of several countries are included, a RPPO can coordinate to a certain degree the technical activities of the countries involved, but at the end it would be the countries having established the PFA being responsible for a recognition request.

5. Technical issues

5.1 Should the international recognition of a PFA result in a statement from the international body that the area is free of the specific pest, or whether it should result in an assurance that the criteria for the establishment and maintenance of a PFA have been applied?
Article IV, 2 (e) of the IPPC prescribes that the responsibilities of an official national plant protection organization (NPPO) shall include the protection of endangered areas and the designation, maintenance and surveillance of PFAs and areas of low pest prevalence (ALPP) (IPPC, 1997a). It is, therefore, the ultimate responsibility of an NPPO to designate and establish the PFA. Only the NPPO knows the scientific and technical details leading to the delimitation of the PFA and it is the NPPOs’ scientific and technical judgement which leads to the conclusion that the area should be considered free from a specific pest. Based on these considerations, only the relevant NPPO can objectively declare and area free from a specific pest.
In the case of a bilateral recognition process of the PFA, the importing country aims to assess the information on the PFA provided by the exporting country. ISPM No. 29 provides that the recognition of PFAs and ALPPs may generally be a bilateral process of information exchange between importing and exporting contracting parties and that recognition may take place without a detailed process if agreed between the parties (for example without bilateral negotiations and verification activities) (IPPC, 2007a). Ultimately, the importing country aims to determine if the exporting country NPPO’s measures, surveillance data and delimiting decisions, amongst others, are based on sound science and warrant the status of a PFA. That a PFA is subsequently recognized by the NPPO of an importing country is more the acknowledgement of the importing country that the measures, actions and decisions which led to the establishment of the PFA meet its appropriate level of protection, than a statement that the PFA is free from the specific pest.
On an international level, the system operated by the OIE may also give some clues, as to what the meaning of an international recognition might be. In the case of “Foot and Mouth Disease” (FMD) the resolution of the International Committee (governing body of the OIE) in 2008 stated that “the Director General publish the following list of Members recognized as FMD free where vaccination is not practiced, according to the provisions of Chapter 2.2.10. of the Terrestrial Code” (OIE, 2008b). Similar wordings of resolutions can be found for the other three diseases for which official recognition is granted in the OIE (OIE, 2008c, d, e). In fact, the procedure for OIE recognition requires that OIE Members wishing to be officially recognized and listed for a specific disease-free status have to provide documented evidence that they comply with the disease specific provisions of the Terrestrial Code for the recognition of disease status as well as the specific guidelines contained in disease specific country questionnaires endorsed by the Scientific Commission for Animal Diseases and the general provisions for veterinary services as outlined in of the Terrestrial Code (OIE, 2008f). 
In the case of phytosanitary concerns one could imagine that a number of alternatives may be appropriate. In the case of an unqualified statement of freedom from the specified pest, the verification procedure would have to be very detailed and would probably involve considerable active participation in possible verification missions by experts. To provide a statement of freedom incorporates also and to a certain degree the notion of responsibility for its accurateness. The IPPC and/or another recognition organization may not want to take the “moral” responsibility for the accuracy of the PFA pest freedom. Although, a legal liability cannot be attached to the IPPC as shown in a previous chapter, the loss of reputation may be in the long term be very damaging.
The international recognition could also have a similar format to the OIE recognition statement. A PFA is recognized only against the provisions contained in a detailed pest specific PFA standard. Based on the assumption that the science employed in the pest specific PFA standard is good and that it provides a sufficient level of confidence one could claim that a the PFA is considered pest free because all provision in the relevant standard have been implemented in a sound and scientific way. Such as system will indeed need very detailed pest-specific PFA standards, which will provide much more pest-specific detail than for example ISPM No. 26: Establishment of pest free areas for fruit flies (Tephritidae) (IPPC, 2006b).
A third possibility, which would involve almost no additional verification work or activities by the IPPC, would be simply a listing of PFAs without verification activities. The IPPC could establish a system of reporting unilaterally or bilaterally established or agreed PFAs. These PFAs would simply be published by the IPPC as a list of PFAs without qualifications required. This would most certainly be the least helpful way of providing a certain degree of international recognition, but also the cheapest activity.

On a final consideration, the strength of the recognition statement is positively correlated with the pest-specific detail provided in IPPC provisions or standards. If the pest-specific requirements for PFAs are very extensive and stringent, the resulting higher confidence in pest freedom may warrant a stronger international recognition statement. The best way to determine the recognition statement may be to develop it in conjunction with the recognition procedure.
5.2 Can international recognition of a PFA take only place if there is a specific ISPM for the establishment and maintenance of a PFA for that specific pest or group of pests?
As described in chapter 5.1, it should be stressed that the specificity of the requirements for a PFA correlates with the strength of the recognition statement one would wish to apply. Based on three scenarios, it is discussed as to whether pest specific PFA standards would be needed. The three scenarios described are:
· An IPPC in-house recognition system, similar to the OIE

· A system based on the recognition of PFA by organizations accredited through the conformity assessment standards of International Standardization Organization (ISO)

· An IPPC listing of unilaterally declared or already bilaterally accepted PFAs
5.2.1
IPPC in-house recognition (system similar to the OIE)
Should the IPPC aim to establish a recognition system similar to the system operated in the OIE it should be considered that the more standardized the system becomes, the more detailed pest-specific standards need to be. The current ISPM No. 4: Requirements for the establishment of pest free areas (IPPC, 1995), is a very general standard providing general principles for the establishment of PFAs – any PFA. A NPPO trying to establish a PFA for specific pest needs to “translate” the general provisions of ISPM No.4 into sound scientific measures and actions specific to the pest in question. Of course, different NPPOs may “translate” the provisions differently. Several countries establishing for example a PFA for the same pest may deduct and implement different measures and actions from ISPM No. 4.
In case of an internal IPPC recognition system the appearances of different interpretations of a general standard should be avoided, because every interpretation and the resulting action would have to be analysed by the experts dealing with recognition request. This would lead to an enormous amount of work and additionally may lead to an acceptance of PFAs which are not standardized for specific pests. The OIE, for example, has special provisions contained in the Terrestrial Code for declaring freedom from the four diseases. These special provisions also contain surveillance details.
In order to establish harmonized criteria for the establishment of pest-specific PFAs the CPM would have to develop pest-specific PFA standards. The less room for expert judgement given, the more harmonized and acceptable the recognized PFAs should be. It should be ascertained if pest-group-specific PFA standards would be sufficient. This should to a large extend depend on which group of pests is dealt with in the standard. In this context it should, however, be remembered that at the adoption of ISPM No. 26: Establishment of pest free areas for fruit flies (Tephritidae) (IPPC, 2006b) doubts were raised on the universal applicability of the standard for all fruit flies under all ecological conditions. 
5.2.2
Recognition of PFA through conformity assessment procedures
In the case of the recognition of PFAs through the international conformity assessment procedures developed by ISO (see also chapter 4.3.1) the need to develop pest-specific PFA standards would be even greater than in the case of an IPPC-internal recognition procedure. To come back to the example used in chapter 4.3.1 – the motor vehicle safety and environment inspection: When bringing the vehicle for inspection to the accredited inspection body, this inspection body has a detailed list of inspections it has to carry out. In addition, the results of the inspection must satisfy certain norms. The inspections must all be carried out in the same way, without variations in testing procedure. This is usually in the form of a checklist on which the inspector has to tick off which inspections have been carried out and resulted in acceptable results. The accredited inspector or inspection body has no room for professional judgement. Everything is standardized to the last detail.
Projected onto a recognition for PFAs, the application of the conformity assessment system would require very detailed pest-specific standards and procedures. These pest-specific standards would need to harmonize the establishment and maintenance of PFAs to the last detail. The pest-specific standards should incorporate epidemiological, surveillance, eradication and other details, which have to be checked by the accredited inspection body. The pest-specific provision would also have to include details for the inspection and recognition procedure and for example diagnostic details on the identification of the pests in question.
5.2.3
IPPC listing of unilaterally declared or already bilaterally accepted PFAs
In chapter 5.1 a third possibility for an IPPC recognition was introduced, which would involve almost no additional verification work or activities by the IPPC and would be simply a listing of PFAs without verification activities. The IPPC could establish a system of reporting unilaterally or bilaterally established or agreed PFAs. These PFAs would simply be published by the IPPC as a list of PFAs without qualifications required.
In such a case the development of pest-specific PFA standards would not necessarily be required. It would certainly facilitate the development of PFAs, but in order to publish lists of self-declared or bilaterally accepted PFAs, pest-specific PFAs would not be necessary. In such a system it might be considered appropriate to develop a general standard on the self-declaration of PFAs and the subsequent IPPC listing.
5.3 Whether, once a PFA has received international recognition, such recognition needs to be renewed on a regular basis, or whether the recognition is valid until the PFA status changes.
ISPM No. 29: Recognition of pest free areas and areas of low pest prevalence (IPPC, 2007a) provides that the recognition of a PFA or ALPP should remain in effect unless:

· there is a change in pest status in the area concerned and it is no longer a PFA or ALPP. 

· there are significant instances of non-compliance (as described in section 4.1 of ISPM No. 13: Guidelines for the notification of non-compliance and emergency action) related to the areas in question or related to the bilateral arrangement noted by the importing contracting party.

Based on this provision it would be difficult to argue why the procedure on the multilateral recognition would advocate differently from the bilateral recognition procedure. 

It may be considered to make the international recognition of PFAs dependant on the fulfillment of certain reporting obligations (see also chapter 4.1.2). Although in ISPM No. 17 Pest Reporting (IPPC, 2002) the obligations of contracting parties in regard to information exchange are explained and good reporting practice is given, it might be appropriate to make the recognition and maintenance of an international recognition dependent on additional reporting obligations. To this effect, one might consider that in the case where for example, an NPPO provides annual survey results for its internationally recognized PFA, this PFA would not need a renewed recognition. 
5.4 Could the process of international recognition of PFAs, if such a process is developed, be applied to areas of low pest prevalence, pest free production sites and pest free places of production?
In order to discuss if the process of international recognition can be applied to ALPPs or to pest free places or sites of production it might be more appropriate to separate the two concepts and discuss them independently.
5.4.1
Areas of low pest prevalence
ISPM No. 29: Recognition of pest free areas and areas of low pest prevalence (IPPC, 2007a) provides guidance on the technical and administrative processes to achieve [bilateral] acceptance of the phytosanitary status of a delimited area and consequently the recognition of PFAs and ALPPs. As such, it deals simultaneously with PFAs and ALPPs, which does make sense in the bilateral approach, because importing and exporting countries can directly negotiate on what criteria the PFA and the ALPP should be established or maintained.
To develop an international recognition procedure for ALPPS might be much more difficult. Perhaps the most formidable obstacle to an international recognition procedure would be the determination of the threshold for the pest in question. How low must the pest population be in an area to qualify this area for an ALPP?  Unlike the case of PFA where sound science can be employed to ensure freedom from the pest in question the determination of a pest population threshold enters the realm of political decision-making – the determination of an appropriate level of protection. It may be very difficult, if not impossible to determine this level in an international standard on a pest-specific ALPP. 
5.4.2
Pest free production sites and pest free places of production

ISPM No. 10: Requirements for the establishment of pest free places of production and pest free production sites (IPPC, 1999) was developed by the IPPC to provide guidance to NPPOs on PFPSPs as a risk management option. However this concept is distinct from the notion of pest free area. For example a pest free area is much larger than a place of production or production site, it includes many places of production and may extend to a whole country or parts of several countries. Also, a pest free area is generally maintained over many years without interruption, whereas the status of a pest free place of production may be maintained for only one or a few growing seasons. This has particular repercussions in the case of the pest being found. If the pest is found in a pest free area, the status of the whole area is called into question, but if it is found in a pest free place of production, that place loses its status but other places of production in the area operating the same system may not be directly affected. Last but not least, there are also differences in the management of the PFAs and PFPSPs. According to ISPM No. 10, a pest free area is managed as a whole, by the NPPO of the exporting country, while a pest free place or site of production on the other hand is managed individually by the producer, under the supervision and responsibility of the NPPO.
Considering the differences between the two concepts one could argue that the PFPSP concept is not suited for international recognition. Firstly, the size of the PFPSP is usually much smaller than that of a PFA. It may simply be too much work to recognize internationally individual places of production, especially when these places of production may not benefit from it because their production capacity may not warrant exports to many different countries. Since PFPSPs may be located in areas where the pest is generally prevalent the possibilities for relative fast changes in the pest status of the place of production is also a reason why it may not make sense to enter a lengthy and expensive recognition procedure. Finally, the management of the PFPSPs by the producers may make an international recognition very difficult. These arguments were also considered when developing ISPM No. 29 where it is stated that “usually, pest free places of production and pest free production sites should not require a recognition process …” (IPPC, 2007a).
5.5 Could a process for the international recognition of PFAs be put in place for many pests, or only for a limited number of globally relevant pests? If it is determined that such a process could only apply to a limited number of globally relevant pests, what criteria should be used to identify these pests?
Again in this case, the answer depends very much on the strength of the international recognition process and the correlated work associated with it. Taking the three scenarios used above, different levels of coverage may be achieved.
5.5.1
IPPC in-house recognition (system similar to the OIE)
As outlined in chapter 5.2.1 a recognition system similar to the system operated in the OIE would require the development of pest-specific PFA standards. In addition to these pest-specific PFA standards general procedures for the IPPC in-house recognition would have to be developed. These procedures would deal with the administrative matters in the recognition, such as composition of verification missions, publication of reports, scientific ad hoc groups providing advice, adoption procedure in the CPM, re-instatement procedures, reporting obligations and financial matters. It may also be necessary that the IPPC Secretariat would have to hire dedicated staff to deal with applications on a continued basis, as is the case in the OIE.
All these activities, their development, implementation and operation at a later stage would most certainly require considerable resources from the IPPC. The resources needed for such a system would increase with the number of pests dealt with in the recognition system. It could be assumed that such a system, if established, may well deal only with a very limited number of major trade-relevant pests. For example, OIE has limited its recognition process to four major animal diseases. 

With the current financial situation of the IPPC, it cannot be anticipated that these resources would be available within the medium term to set up such a system. If established, the criteria for the pests dealt with under this system would need to be adopted by the CPM. One could consider that developing countries may have the strongest need for such a recognition system and that the criteria may therefore, reflect the needs of developing countries most. This may also lead to the generation of extra- budgetary income to finance the system development (and implementation).
5.5.2
Recognition of PFA through conformity assessment procedures
As described in chapter 5.2.2 the application of the conformity assessment system would require very detailed pest-specific standards and recognition procedures, because the recognition would be effectively conducted by bodies not affiliated with the IPPC. Also, these bodies would have no power of expert judgement in the recognition procedure. Such a system would most certainly put considerable strain on the IPPC resources in the development of the pest-specific PFA standards and procedures, but would not incur any costs for the operation of the system. So it could be assumed that such a system could over time require the development of many pest-specific PFA standards and procedures. The criteria for the selection of pests would be the same as in chapter 5.5.1, but it should be considered that over the years many pests could be covered which makes the application of such criteria easier.
5.5.3
IPPC listing of unilaterally declared or already bilaterally accepted PFAs
This option would cover more pests than the other two previously discussed. Because the system would not require any verification and decisions by the IPPC and would not require the establishment of pest-specific PFA standards, it could be operated with a large number of pests. One consideration may however, be made in regard to the development of an ISPM on self or unilateral declaration of PFAs to the IPPC. The OIE operates a similar system (OIE, 2007) for the self-declaration of animal disease free zones. Because such a system could be operated for many pests, criteria for the pests may not be necessary.
5.6 Should the elements of the international recognition process, including, but not limited to, the assurance and verification procedures and the requirements (including evidence required), be fulfilled by the country where the PFA is located?
This question is very closely related to the subject dealt with under chapter 4.9 and the question who can request the international recognition of a PFA. The discussion on that question considered whether the NPPO, which established the PFA had the right to request the recognition of the PFA, as it was responsible for its establishment and had all the scientific and technical details.  Because of this, it may be expected from the NPPO, which has established the PFA and which has asked for its international recognition, to support the recognition process by providing information. To this effect one may consider ISPM No. 29, which identifies inter alia the following duties for an exporting contracting party:
· “providing appropriate information on the PFA or ALPP
· designating a point of contact for the recognition process
· providing appropriate additional information if necessary for the recognition process
· cooperating in the organization of on-site verification visits, if requested.” (IPPC, 2007a)
In order to ensure impartiality, the verification and assurance procedures leading to recognition would be carried out by third parties. Although carried out by third parties, their expenses would probably be charged to the contracting party requesting the recognition.

5.7 Should pest specific ISPMs recognize that different ecological conditions and associated risk levels may exist in different areas, and that therefore the requirements for the establishment and maintenance of the specific PFA may differ? As a result of this should the international recognition body apply judgment in the recognition process?
It is a fact that biological species behave differently under different ecological conditions and may present different risk levels under those conditions. When developing pest specific PFA standards these differences should be taken into account.  In the case of an IPPC in-house recognition system similar to the system operated in the OIE, one could incorporate technical advice from an ad hoc scientific group or an expert working group where in every case the recognition of a specified area is analysed. In OIE such a system is in place. This would allow maximum flexibility in the recognition process and would ensure that PFAs are attuned to the ecological conditions and risk levels predominant in the area. At the end, the security of these PFAs may be very high.

The conformity assessment system, however, would require very detailed pest-specific standards and recognition procedures, because the recognition would be effectively conducted by bodies not affiliated with the IPPC. The expert judgement these bodies could or would apply could not be judged by the IPPC. Since it would be possible that many different organizations or service providers would be accredited to recognize PFAs one could not be sure that PFAs are comparable because the professional judgement employed by the different organizations or service providers might differ under comparable circumstances.
5.8 Should there be specific requirements covering the reinstatement of an area that had lost its area freedom status?
Specific requirements for the reinstatement of PFAs that have lost their PFA may be deemed beneficial, because the causes for the loss of pest status may be corrected in an expedient way. ISPM No. 4 Requirements for the establishment of pest free areas (IPPC, 1995) does not address the question of reinstating PFAs which have lost their status. However, ISPM No. 26: Establishment of pest free areas for fruit flies (Tephritidae) (IPPC, 2006b), does (i.e. for the suspensions, reinstatement and loss of a fruit fly PFA status).
ISPM No. 26 provides that the status of a fruit fly PFA should be suspended if there is an outbreak of the target pest or inadequate procedures to maintain the integrity of the PFA have been applied. This suspension would not be an automatic loss of PFA status, but only apply to the time that corrective action has been initiated. If the control measures have shown results and the target pest is no longer found or the procedures in question have been corrected, the fruit fly PFA could be reinstated. If the control measures are not effective and the pest becomes established in the whole area (the area recognized as pest free), the status of the fruit fly PFA would be lost. In order to reinstate the fruit fly PFA, the procedures for the establishment and maintenance outlined in this standard should be followed.
It might be considered that the same approach would be followed in the case of an IPPC recognition procedure. It would be a little bit difficult to justify why the IPPC argues for special reinstatement procedures in its ISPM on PFA for fruit flies, while in its IPPC in-house recognition procedure it would not. Furthermore, it should be noted that the OIE also has in force special and accelerated procedures for areas which had lost their disease-free status (OIE, 2004c).
6. Economic issues:

The analysis of the economical benefits and disadvantages in relation to an international recognition procedure is difficult since data in regard to the benefits of PFAs are not available. Although data regarding the costs of establishment and maintenance of PFAs have been reported within the IPPC survey on PFAs (IPPC, unpublished data), this information is largely unsubstantiated and not detailed enough to draw concise conclusions. For these reasons, the discussion followed in the chapters below is based mainly on assumptions and deductions and not on any financial analyses.
The results of the IPPC PFA survey (IPPC, 2007b) show that there is a large number of PFAs in operation world-wide. This clearly shows that countries see benefits in the establishment of PFAs, either to gain market access or to protect their production from the entry of pests.
6.1
What are the benefits and disadvantages of international recognition of a PFA?
6.1.1
Importing countries

Many countries are operating an import regulatory system in which the requirement for area freedom from a specific pest is an important component. The PFA provides a relatively high level of protection for the import of regulated articles from a particular pest(s). When importing countries require that regulated articles are imported from an area free from a specific pest, they have to decide if they believe the statements of the NPPOs of the exporting countries in regard to the pest freedom or they have to conduct assurance and verification procedures themselves to certify that the area is free according to their considerations. In many cases, importing countries do not automatically accept PFAs in exporting countries, but request that a PFA is established according to their own safety concerns – their appropriate level of protection. 

For importing countries, the request for the acceptance of PFAs or request for bilateral negotiations on the use of PFAs for market access can be extremely burdensome. In many cases the multitude of requests may not be manageable by the NPPO of the importing country because of resource limitations. In such cases it may be of considerable benefit to the importing country if it can use internationally recognized PFAs without having to carry out all the negotiation and verification activities. The importing country NPPO could draw on the international experience in the establishment of PFAs (through pest-specific PFA ISPM) and would not have to decide themselves how a certain PFA should be designed. It may also increase the phytosanitary security to have a pest-specific PFA standard developed by experts around the world instead of having to develop such criteria within their own administration.
Disadvantages of an international recognition of PFAs may include importing countries not agreeing with the recognition procedure and the pest-specific PFA standards on which such PFAs may be established. These ISPMs may not correspond to their appropriate level of protection and therefore deviating from it may lead to an even more burdensome WTO dispute settlement procedure. However it should be remembered that within the IPPC, decisions are usually made by consensus.
6.1.2
Exporting countries
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Exporting countries may benefit quite substantially from an international recognition procedure. One of the unambiguous results of the IPPC survey on PFAs was that a very significant number of countries that responded to the questionnaire (not exclusively developing countries) believed that there is benefit from establishing PFAs but that they are unable to do so due to resource (financial, human and expertise) constraints (IPPC, 2007b). It was additionally found that slow administrative and legal procedures for the establishment and particularly recognition of PFAs were problematic.
It can be argued that many exporting countries would like to establish PFAs because they believe that their exports will increase. This corresponds with a development in OIE where it was found that with the introduction of disease free zones trade increased significantly.
The slow administrative procedure for the recognition of PFAs is one of the unfortunate “side effects” which could be avoided through the establishment of an IPPC recognition procedure for PFAs. With an international system in place the need for bilateral negotiations, and incidentally its time requirements, would not be necessary. Exporting countries would not have to wait for the lengthy scientific analysis in the importing country. As already described in chapter 4.6 the inherent basic idea in the international recognition of PFAs would be that contracting parties trust the recognition procedure of the IPPC and therefore accept IPPC recognized PFAs without conducting verification procedures of their own. This would most certainly lead to the reduction of undue delays and to an increased acceptance of PFAs by importing countries.
The biggest advantage for exporting countries, however, may be the potential to save resources in case of multiple bilateral recognitions (as seen in the box to the right). A country wishing to have its PFA recognized by several countries would normally have to enter bilateral negotiations with all of them. This, as well as potential costs related to assurance and verification missions by the NPPOs of these countries, will cost considerable resources to the exporting country. In the case of an international recognition these resource intensive recognition procedures with the potential trading partners would not apply. The exporting countries PFA, recognized by or through the NPPO, could be accepted by all trading partners without negotiations or verification procedures.
6.1.3
Developing and least developed countries

The arguments provided in chapters 6.1.1 and 6.1.2 are universal arguments applying to developed countries as well as for developing and least developed countries. One of the more important notions may be that developing and least developed countries are more dependent on an international recognition system. It is perhaps quite unfortunate that developing and least developed countries may have a “reputation” problem, which means that the competence of a NPPO in a developing or least developed country to establish a PFA may not be accepted by importing countries without considerable verification activities. An international recognition procedure would give considerable credibility to a PFA recognized in a developing or least developed country and would certainly add to the professional “reputation” of the NPPO establishing it.
Another aspect which may be of benefit to developing or least developed countries is the know-how to establish a PFA. The IPPC survey of 2007 found that it is more difficult to establish PFAs due to resource shortcomings (human, financial and know-how). An international recognition procedure and the subsequent development of pest-specific PFA standards, would assist developing and least developed countries and facilitate their potential to establish PFAs.
In relation to potential disadvantages for developing and least developed countries one could imagine that the already accepted PFAs in such countries may come under pressure to be re-accepted through an IPPC procedure, which would certainly be a financial disadvantage.

6.1.4
Market access issues

As indicated in chapters 6.1.2 and 6.1.3, the establishment of an international recognition of PFAs should increase the market access of exporting countries, especially that of developing and least developed countries. 
There is one more consideration in relation to small economies, such as small island states. In many cases the costs for bilateral recognition negotiations have to be covered by the exporting country. Small economies may not have the export volume to make the negotiation and verification costs economical. In such cases, an international recognition system might be of advantage, especially if the costs of the recognition are carried by other parties (potential donors, etc).
6.1.5
Implementation of the IPPC

Looking at the preamble of the IPPC and especially the fifth indent thereof “... desiring to provide a framework for the development and application of harmonized phytosanitary measures and the elaboration of international standards to that effect …..” it very clearly shows that the IPPC aims to control pests and their spread through harmonized phytosanitary measures. The implementation of an international recognition system for PFAs, hand in hand with harmonized pest-specific PFA standards would therefore facilitate the implementation of the IPPC. It can further be argued that with the development of such a system the IPPC may contribute substantially to the world trading rules. The reputation and importance of the IPPC in the international community may be enhanced.
6.1.6
Technical assistance

The advantages of an international recognition system for PFAs in the area of technical assistance could be assumed to be predominantly in relation to increased activities of donors. With the existence of pest-specific PFA standards and the international recognition of PFAs established according to such standards, donors may receive a considerable planning security. They can plan the establishment of a PFA according to the standard and then be relatively sure that it is accepted by the IPPC (or through any other recognition procedure) and consequently also by trading partners. This planning security for donors may substantially enhance technical assistance funds channelled into the establishment of PFAs.
Possible disadvantage may be also fuelled by the increased interest of donors into the establishment of PFAs. It may be forgotten that developing and least developed countries have also other needs than just to develop PFAs, like for example to improve their phytosanitary infrastructure and legislation.
6.2
What are the financial costs of an international recognition system versus. the current approach of bilateral recognition?
It is perhaps premature to analyse financial costs of an international recognition system if the details of the system as well as the strength it aims to achieve are not yet known. The following chapters try to compare possible costs for the different scenarios previously presented.
6.2.1
IPPC in-house recognition (system similar to the OIE)
Such a system would probably be quite expensive to establish. As well as the development of a general IPPC procedure on how the recognition process would be conducted, one would have to realise that for each pest there would need to be a pest-specific PFA ISPM. These would be the generic costs. The following costs are estimated on the basis of a system similar to that used by the OIE  system, which includes the decision of an expert group on the recognition.
In relation to the actual recognition of one PFA, one would need to include the administrative costs for the IPPC Secretariat, which would be approximately USD 2,000 per application for the recognition of one PFA. Each application, in conjunction with the supporting information sent by the requesting NPPO, would have to be studied by an expert. Because of Secretariat staff shortages this would have to be outsourced at a price of USD 3,000 per application. An expert working group (EWG) would then have to make a decision as to whether it could recommend the PFA for recognition by the CPM or its subsidiary body. Based on the experience that EWGs cost approximately USD 30,000 per meeting (five days) and the assumption that such an EWG would probably discuss the PFA recognition for one day, one could calculate about USD 6,000 for the EWG (assuming the EWG meets for a week to discuss a number of proposals). This would give a total fixed cost of USD 11,000 per application.
One variable cost, which should be recognised is the possibility of undertaking a verification mission in the cases where the EWG cannot reach a conclusion on the basis of written submissions. In such situations one would have to add approximately USD 10,000 to cover the cost of sending two experts on a field mission.

Thus it can be assumed that under usual circumstances, the recognition of one PFA may cost USD 11,000. In the case of an added verification mission the cost may increase to USD 21,000. This calculation corresponds to the OIE practise. In 2008, OIE adopted a new schedule for recovering costs for the official recognition of disease-free status (OIE, 2008g). This resolution stated that “the expenses, including travel of experts to meetings, per diem allowances, additional labour of the personnel of the OIE Central Bureau, and other miscellaneous costs amount to nine thousand Euros per application for BSE and seven thousand Euros per application for FMD, Rinderpest and CBPP, respectively. The cost of possible additional country missions is not included in these amounts” (OIE, 2008g).
Comparing these costs of an international recognition with those of a bilateral recognition, one could estimate that the negotiations with one trading partner, including a possible verification mission would amount to approximately the same financial outlay. However in making use of the international recognition a country would probably have more than one trading partner accepting the PFA. 

6.2.2
Recognition of PFA through conformity assessment procedures
In the case of an international recognition procedure through a conformity assessment procedure one could calculate only the costs for the IPPC in developing the very detailed pest-specific PFA standards and procedures which have to be developed by the CPM. The development costs for these standards and procedures would be much higher than in the case of an in-house recognition because the recognition could not include expert judgement. Everything has to be “spelled out”. 
In relation to the actual recognition of one PFA, one would have to assume that the inspection body or service provider which recognizes the PFA would need to do so on a commercial basis.. So costs for experts and missions and administration may be higher than that calculated for the IPPC in chapter 6.2.1. In addition one has to consider that the principle of competition will determine the cost/price. The fewer the inspection bodies or service providers, the higher the recognition fees will be.

6.2.3
IPPC listing of unilaterally declared or already bilaterally accepted PFAs
Probably the cheapest way of having some sort of international recognition would be the alternative of listing self-declared (unilaterally) PFAs or PFAs which have already been accepted in bilateral negotiations. Such a system would not need an elaborate procedure and would not even need pest-specific PFA standards. Probably the only costs would be those required for the development of an ISPM on the self-declaration of PFAs.  The costs for administering the system would be neglible.
6.3
What could be the source(s) and methods of funding for an international recognition system?
The funding of an international recognition system would most probably have to be solicited from extra-budgetary resources. With the exception of the option of listing self-declared (unilaterally) PFAs or PFAs, which have been already accepted in bilateral negotiations, none of the options could be implemented with the current budget constraints faced by the IPPC Secretariat.
One possibility for financing an IPPC in-house recognition would be the payment of fees to the IPPC by the requesting country. As with the OIE, the requesting country would cover the costs necessary for the IPPC to carry out the recognition. This could be achieved either by direct payment to the IPPC or through the establishment of supplementary agreements as pointed out in chapter 4.1.

Another possibility to receive the funds necessary to carry out this work would be the support of potential donors for technical assistance and through the IPPC Trust Fund on Technical Assistance.
7. Final Considerations

When considering the feasibility of an international recognition of PFAs, the difficulties many countries face with the export of their agricultural goods should be taken in account. The question of facilitating the trade of agricultural commodities is not only a question with a technical assistance component, but has mutual benefits to exporting and importing countries.. The access of developing countries to markets allows them to earn the necessary resources to buy goods and services from the developed world. Indeed, when considering these questions one should aim to see that a system of international recognition of PFAs does not only contribute to everyone’s economic development, but also contributes considerably to the phytosanitary security of all IPPC contracting parties.
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A Typical Example?





In order to export oranges, country A would like to have its Ceratitis capitata PFA recognized by trading partner countries B, C, L, N, P, R, T and X. In order to have this recognition it has to enter into bilateral negotiations with eight different countries. Countries B, C, L, P, R and X insist that they have to conduct a verification mission to the PFA. The costs of the missions have to carry country A. Countries N, T and X declare that the criteria leading to the delimitation  of the PFA do not meet their appropriate level of protection and they would like to change the criteria. Two countries namely E and F have, however, already accepted the PFA as it is and a change would make them unhappy. After 4 years of negotiations, paying for verification missions by countries B, C, L, P, R and T and having additional assurance missions by countries N, T and X country A has received the recognition of countries B and L. Countries C, P and R have declared that their legislative process lasts very long, but that everything should be alright in 2 years. Countries N and T have continuously requested additional information to process the request and country X has declared that its import risk assessment group has such a backlog of tasks that it cannot process the request in the short term.





�


Figure sourced from the OIE fact sheet (OIE, 2008a)





Preamble of the IPPC


”The contracting parties,


recognizing the necessity for international cooperation in controlling pests of plants and plant products and in preventing their international spread, and especially their introduction into endangered areas;


recognizing that phytosanitary measures should be technically justified, transparent and should not be applied in such a way as to constitute either a means of arbitrary or unjustified discrimination or a disguised restriction, particularly on international trade;


desiring to ensure close coordination of measures directed to these ends;


desiring to provide a framework for the development and application of harmonized phytosanitary measures and the elaboration of international standards to that effect; ……….”





Sample calculation for recognition of one PFA (in USD)





Administrative costs IPPC Secretariat


Expert analysis (outsourced)


Expert Working group (partial)





Subtotal�
2000,00





3000,00





6000,00





11000,00�
�



possible verification mission of two experts





Total�
10000,00








21000,00


�
�
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Figure 1 sourced from OIE
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