INTERNATIONAL PLANT PROTECTION CONVENTION

POTENTIAL COMPLIANCE MECHANISM

I.
BACKGROUND
1.
At its 7th Session (April 2005), the Interim Commission on Phytosanitary Measures (ICPM 7) requested the Subsidiary Body on Dispute Settlement (SBDS) to “identify options and opportunities for consideration at the first meeting of the [Commission on Phytosanitary Measures] in order to reinforce cooperative means to resolve disputes within the framework of the [International Plant Protection Convention (IPPC)], and to enhance the structures to review and support compliance, taking into consideration, as appropriate, procedures under other international agreements.”
 In addition, the ICPM invited the Secretariat and the Informal Working Group on Strategic Planning and Technical Assistance (which had been established in 1999) to identify options and/or opportunities to further promote and reinforce technical assistance.
2.
At its 1st Session (CPM-1, April 2006), the Commission on Phytosanitary Measures reviewed the document “Enhanced Structures to Review and Support Compliance”
 prepared by the SBDS. This document analyses the objectives and functions of compliance mechanisms included in other international agreements; it outlines the differences between compliance mechanisms and dispute settlement systems; and it recommends the establishment of a specific compliance body. It also stresses the importance of technical assistance. The CPM “emphasized that the issue of compliance needed to be investigated carefully, particularly with respect to legal issues and compatibility with the IPPC Dispute Settlement process... and [requested] that an open ended working group be created to explore the subject appropriately.”
3.
At its 2nd Session (CPM-2, April 2007), the Commission approved the terms of reference of an Open Ended Working Group on a Possible Compliance Mechanism for the IPPC. These included the task of “review[ing] mechanisms used by other organizations, including the benefits and costs for the promotion and implementation of compliance... [and] explor[ing] the possibilities of such a potential compliance mechanism under the IPPC, including... [the issue of] legal compatibility and the relationship with the IPPC Dispute Settlement system.” 
4.
In view of the above, the Secretariat requested the Legal Office to assist in reviewing these issues.

II.
ELEMENTS OF A COMPLIANCE MECHANISM

5.
The concept of compliance mechanisms is quite recent and is contemplated mainly in Multilateral Environmental Agreements (MEAs). Although apparently no general legal definition has been formulated, the implications of the concept have been extensively reviewed in a number of publications. As a general matter in environmental law, “compliance” has been defined as “a state of conformity or identity between an actor’s behavior and a specified rule.”
 
6.
Similarly, the Guidelines for Enhancing Compliance with Multilateral Environmental Agreements, adopted in 2002 by the Governing Council of the United Nations Environment Programme, state that “Compliance means the fulfillment by the contracting parties of their obligations under a multilateral environmental agreement and any amendments to the multilateral environmental agreement.” 
 

7.
Compliance mechanisms go beyond legislative implementation: while the enactment of specific legislative instruments is required to give effect to international agreements at the national level, the concept of compliance normally includes reporting obligations at the international level. In this respect, notification is the first stage of the compliance mechanism; it embraces obligations of reporting, notifying and providing specific information for the purpose of effectively identifying problems and determining compliance.

8.
In addition to notification procedures, compliance mechanisms may include to address instances of non-compliance and means of promoting compliance, such as through the provision of legal or technical assistance.

9.
Compliance mechanisms involve various procedures aimed at assisting the parties to comply with their obligations. These include the possibility of notifying the other contracting parties and the central authority established under the concerned agreement on their own inability to comply; the launching of an analysis on their capacities to comply and the reasons that motivated their failure to comply; and the provision of technical assistance by other contracting parties or by the central authority. In addition, compliance mechanisms may take into account the level of development of the country, with basis on the notion of common but differentiated responsibility. 

III.
COMPLIANCE MECHANISMS IN OTHER INTERNATIONAL AGREEMENTS

10.
Compliance is contemplated and described in most of the MEAs, with the aim of better achieving their objectives, as well as enhancing and supporting their observance. In this context, it should be noted that in many of these MEAs, general provisions request that parties adopt institutional mechanisms to promote compliance, to provide assistance and to address cases of non-compliance. In particular, it may be noted that Article 17 of the Rotterdam Convention provides for the approval of procedures and of a specific institutional mechanism to determine non-compliance. This mechanism includes: 

(a)
A Compliance Committee whose members are elected by the Conference of the Parties. Its decisions shall, whenever possible, be taken by consensus on all matters of substance; it shall provide parties with advice, non-binding recommendations, and any further information required to assist them in developing a compliance plan including timing and targets;
(b)
The submission of claims open to parties which believe that despites their best endeavours, they are or will not be able to comply with certain obligations under the Convention, or have concerns or are affected by a failure to comply with such obligations by another party. The Secretariat may lodge similar claims;  
(c)
The measures taken by the Committee include (i) providing further support including technical assistance and/or access to financial resources and capacity-building; and providing advice regarding future compliance in order to help parties to implement the provisions of the Convention; (ii) issuing a statement of concern regarding current or possible future non-compliance; (iv) requesting the Secretariat to make public the case of non-compliance; (v) addressing issues of non- compliance and monitoring the consequences;
(d)
The communication of information among parties. In this respect, the Committee may receive and disseminate information through the Secretariat. 
11.
Some other MEAs include provisions for the establishment of a compliance mechanism. In particular, the Montreal Protocol on Substances that Deplete the Ozone Layer (Article 8); the Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters (Article 15); the Kyoto Protocol to the United Nations Framework Convention on Climate Change (Article 18); the Cartagena Protocol on Biosafety (Article 34) of the Convention on Biological Diversity; the Stockholm Convention on Persistent Organic Pollutants (Article 17).
12.
In certain cases, MEAs don’t address formally the issue of compliance, but some elements on which compliance might be developed can be found in provisions which regulate other issues: 
(a)
Article XI.3 of CITES requires the Conference of the Parties to “make recommendations for improving the effectiveness of the Convention”, and Article XII.2 states that the Secretariat shall “request from Parties such further information with respect thereto as it deems necessary to ensure implementation of the present Convention”; 
(b)
Within the framework of the Basel Convention, the Conference of the Parties has established a mechanism for promoting implementation and compliance by the contracting parties
 on the basis of Article 15.5,
 which grants the Conference with the power to “establish subsidiary bodies as are deemed necessary for implementing the Convention”.  Moreover, Article 19 provides that “Any Party which has reason to believe that another Party is acting or has acted in breach of its obligations under this Convention may inform the Secretariat thereof, and in such an event, shall simultaneously and immediately inform, directly or through the Secretariat, the Party against whom the allegations are made. All relevant information should be submitted by the Secretariat to the Parties.”

13.
Some other international treaties provide also for specific compliance mechanisms. In particular, Article 21 of the International Treaty on Plant Genetic Resources for Food and Agriculture provides that “The Governing body shall... consider and approve cooperative and effective procedures and operational mechanisms to promote compliance... and to address issues of non-compliance. These procedures and mechanisms shall include monitoring, and offering advice or assistance, including legal advice or legal assistance, when needed...” 
14.
It may be noted that the various WTO agreements embrace transparency obligations and notification requirements intended to facilitate compliance.
 

IV. 
COMPLIANCE MECHANISMS AND DISPUTE SETTLEMENT
15.
The concepts of compliance and dispute settlement share a common goal: to promote the objectives of a given agreement. They also have in common the fact that they permit the resolution of problems, through conciliation and consultation mechanisms. 
16.
Nevertheless, significant differences may be observed
 in the following issues:

(a) 
Motivation: The dispute settlement system starts operating if a party finds that one of its rights protected by the agreement has been breached by another party. By contrast, under a compliance mechanism, a party notifies the failure of another party, or its own failure to comply with the obligations of the agreement, with the aim of enhancing its observance.
(b) 
Scope: Dispute settlement procedures are restricted to issues relating to the interpretation and/or application of the agreement and its related standards and documents. By contrast, compliance mechanisms are not strictly limited to the legal components of the agreement but can address other issues that hinder a party from fulfilling the objectives of the agreement.
(c) 
Parties: When a party refers an issue to the compliance mechanism, it alerts the competent authority and the proceeding takes place between the non-complying party and the alerted competent authority. In such cases the party that initiated the procedure is usually not a direct actor in the procedure. By contrast, in dispute settlement systems the complaining party remains an active party in the procedure.
(d) 
Results: On the one hand, the goal of a compliance mechanism is to locate the roots of a problem and formulate a response that would best foster compliance: this can include the provision of legal and/or technical assistance to countries to enhance their compliance capacity. Dispute settlement, on the other hand, provides a venue for the injured party to seek redress, and so the outcome of the process focuses on the consequences of wrongful action. 

17. 
From a general point of view, while dispute settlement systems redress the consequences of a distorted situation, compliance mechanisms give parties not only the opportunity to redress a given situation but also a chance to avoid similar difficulties or inadequacies in the future. 

V.
COMPLIANCE MECHANISM WITHIN THE IPPC
18.
While it does not contemplate a formal compliance mechanism, the IPPC nevertheless provides a basis on which a compliance mechanism might be established. From a general point of view, in the Preamble, the Contracting Parties stressed the importance of promoting international cooperation and transparency, and stated their desire “to ensure close coordination of measures directed to these ends; [and] to provide a framework for the development and application of harmonized phytosanitary measures....”  More practically, Article VII.2.(f) establishes the obligation for an importing contracting party to inform the exporting (or re-exporting) contracting party of significant instances of non-compliance with phytosanitary certification. 
19.
In this respect, International Standard for Phytosanitary Measures (ISPM) No. 13
 (Guidelines for the notification of non-compliance and emergency action) provides for the establishment of a notification procedure between contracting parties in cases of non-compliance. However, no specific authority is designated to receive communications or to provide advice. Nor does the text outline any mechanism for the sharing of knowledge or the provision of assistance. Thus it is not wholly analogous to the notification and reporting duties usually required under compliance mechanisms. 

20.
In relation to international cooperation, Article VIII provides that “The contracting parties shall cooperate with one another to the fullest practicable extent in achieving the aims of this Convention... and shall in particular... cooperate in the exchange of information on plant pests, particularly the reporting of the occurrence, outbreak or spread of pests that may be of immediate or potential danger, in accordance with such procedures as may be established by the Commission; [and] cooperate... in providing technical and biological information necessary for pest risk analysis.”
A.
Dispute settlement 

21.
The IPPC regulates the settlement of disputes in its Article XIII; it provides for a number of successive procedures that drive to such settlement, including conciliation. But, Article XIII addresses only the concept of a “dispute” between the parties: the first sentence of Article XIII.1 states that “If there is any dispute regarding the interpretation or application of this Convention” or “if a contracting party considers that any action by another contracting party is in conflict with the obligations of the latter under... this Convention...”, the contracting parties requested to “consult among themselves ... with a view to resolving the dispute.” 
22.
More details are included in Article XIII.2 to 6 which provides for the appointment of a committee of experts to consider the question in dispute. But Article XIII.4 introduces a limit in the sense that the recommendations of the committee are not binding but merely become the basis for renewed consideration by the disputing parties. In 2006, the SBDS developed a Dispute Settlement Manual which clarifies the various stages of the settlement of disputes. It introduces procedures of consultation, “good offices”, mediation, arbitration and ad hoc supplementary agreements between parties in dispute. 
23.
However, these procedures share the common feature of being limited to the parties in conflict. In this sense, they differ from compliance mechanisms which would work also toward resolving future conflicts and are open to parties with an indirect interest on the failure to comply. 
B. 
Technical assistance
24.
Technical assistance is another element of a potential compliance mechanism which is expressly contemplated in the IPPC whose Article XX provides that “The contracting parties agree to promote the provision of technical assistance to contracting parties... with the objective of facilitating the implementation of this Convention.” 
25.
Accordingly, when a party considers that it is not able to comply with the IPPC, or when it has received from another party the notification of a failure to comply with the IPPC, it may benefit from the support of the other contracting parties, directly or through the “appropriate international organizations.” 
26.
As already reported
, ICPM 7 adopted the terms of reference for the Informal Working Group on Strategic Planning and Technical Assistance that had been established in 1999
. This Working Group shall, inter alia, provide advice when technical assistance is requested, develop appropriate procedures to this aim and provide support to the CPM in drafting possible answers to emerging issues.

VI.
BASES FOR THE ESTABLISHMENT OF A COMPLIANCE MECHANISM

27.
For reasons already exposed, the settlement of disputes established under the IPPC cannot be considered the proper tool for compliance mechanism. Moreover, the notification procedure contemplated by the IPPC is quite different from the type of notification carried out under compliance mechanisms
. 
28.
By contrast, the existing mechanism to provide technical assistance may be considered as a sound departing point to articulate an IPPC compliance mechanism.

29.
While the IPPC does not literally provide for the establishment of a compliance mechanism, its general aims cover promoting and enhancing compliance, resolving possible failures without necessarily relying on the formal system of settlement of disputes and providing technical assistance. In this respect, both its Preamble together with Article VIII (International Cooperation) provides solid grounds for the establishment of a useful compliance mechanism. 

30.
It can also be argued that the full implementation of the IPPC requires that such a mechanism be put at the disposal of the parties. Article XI.2(g) provides that “The functions of the Commission shall be to promote the full implementation of the objectives of the Convention and, in particular, to... adopt such recommendations for the implementation of the Convention as necessary....” This would clearly permit the CPM to adopt a compliance mechanism.
VII.
OPTIONS FOR A COMPLIANCE MECHANISM

31 
Two options for the establishment of a compliance mechanism could be envisaged:
(a)
A non-mandatory mechanism under which the CPM, or one of its subsidiary bodies, could develop and publish a non-binding compliance mechanism which would consist of informal ways to address compliance needs; 
(b)
A formal compliance mechanism adopted by the CPM as a new ISPM.
32.
The above options have different legal implications; consequently, in deciding for one or the other, the CPM shall have to consider the various elements and procedures required.
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