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Commission on Phytosanitary Measures
Third Session

Rome, 7- 11 April 2008

Report by the WTO/SPS

Agenda Item 7.1 of the Provisional Agenda

1.
A report on the activities of the Sanitary and Phytosanitary (SPS) Committee and other relevant activities of the World Trade Organization (WTO), prepared by the WTO-SPS Secretariat, is provided as an annex.
Activities of thE SPS Committee and other relevant

WTO activities in 2007 

Report by the WTO Secretariat

1.
This report to the Third Session of the Commission on Phytosanitary Measures (CPM-3) provides a summary of the activities and decisions of the WTO Committee on Sanitary and Phytosanitary Measures (the "SPS Committee") during 2007.  It identifies the work of relevance to the CPM and the International Plant Protection Convention (IPPC), including: specific trade concerns; equivalence; regionalization; monitoring the use of international standards; technical assistance, and private and commercial standards.  The report also includes relevant information on dispute settlement in the WTO which occurred outside the context of the SPS Committee.  A separate report will be provided regarding the Standards and Trade Development Facility (STDF).

Work of the SPS Committee

2.
The SPS Committee held three regular meetings in 2007:  on 28 February - 1 March, 27-28 June and 18-19 October.
  

3.
The Committee agreed to the following tentative calendar of regular meetings for 2008:     2-3 April, 25-26 June, and 8-9 October.  

4.
Mr. Marinus Huige (Netherlands) replaced Mr. Juan Antonio Dorantes (Mexico) as Chairperson as of the meeting in June 2007 for a period of at least one year.

Specific Trade Concerns 

5.
The SPS Committee devotes a large portion of each regular meeting to the consideration of specific trade concerns.  Any WTO Member can raise specific concerns about the food safety, plant or animal health requirements imposed by another WTO Member.  Issues raised in this context are usually related to the notification of a new or changed measure, or based on the experience of exporters.  Often other countries will share the same concerns.  At the SPS Committee meetings, Members usually commit themselves to exchange information and hold bilateral consultations to resolve the identified concern.

6.
A summary of the specific trade concerns raised in meetings of the SPS Committee is compiled on an annual basis by the WTO Secretariat.
   Altogether, 263 specific trade concerns were raised in the thirteen years between 1995 and the end of 2006, of which 28 per cent were related to plant health.

7.
In 2007, two new phytosanitary issues were raised for the first time in the SPS Committee:

· Argentina's concerns regarding Chile's requirements for quarantine treatment of aircraft;  and

· United States concerns regarding China's varietal restrictions on US apples. 
Another new issue, the European Communities' concerns regarding the reform of Australia's IRA process, also addressed possible plant protection measures.

8.
Five issues relating to plant health that had been previously raised were discussed again, including:

· New Zealand’s concerns regarding Australia's import restrictions on New Zealand apples; 

· United States concerns regarding Indonesia's lack of recognition of pest-free areas;

· European Communities’ concerns regarding Israel’s absence of phytosanitary import legislation;

· European Communities’ concerns regarding US import restrictions on potted plants from the European Communities;  and

· China's concerns regarding US restrictions on wooden Christmas trees and other wooden handicrafts.

9.
One phytosanitary issue that had previously been brought to the attention of the SPS Committee was reported to have been resolved, namely:

· Costa Rica's concerns regarding Panama's inspection regime for certain agricultural products, including tomatoes.

10.
WTO Members also used the opportunity of meetings of the SPS Committee to provide other information relating to plant protection measures.  Panama reported on a project for the certification of certain regions of the country as free of Mediterranean fruit flies.  Paraguay reported that Australia had granted access to its markets for soybeans for processing, that Argentina had authorized imports of cucurbits, and that Spain had approved imports of several species of palms from Paraguay.  In addition, Paraguay reported on the implementation of a new standard for the registration of pesticides, in accordance with the standards and specifications of FAO and COSAVE.  Chinese Taipei reported on changes to the format of its phytosanitary and veterinary certificates. Costa Rica reported on a pilot programme for the inspection and certification of Dracaena spp. ornamental plants for export to the United States.  In January 2008, Peru submitted a communication regarding avocado (Persea Americano) production areas found to be free of Stenoma catenifer (Lepidoptera:  Oecophoridae).

Transparency

11.
In June 2007, a new information management system (SPS-IMS) was made public that allows easier management of all WTO SPS-related documentation.  This new system should also facilitate access to WTO information via the Portal.  

12.
A total of 1196 notifications of new or proposed SPS measures were submitted to the WTO in 2007.  As of June 2007, 198 notifications identified plant protection as the objective of the measure being taken.
  Of these, 53 identified an IPPC standard as relevant, and either indicated application of the ISPM or deviation from it.  Unfortunately, in most notifications the specific ISPM of relevance is not identified, nor is the deviation from the standard.

13.
A special workshop was held in October 2007 on the implementation of the transparency provisions of the SPS Agreement.  The SPS Committee is considering revision of the recommended transparency procedures.  One proposed recommendation is to encourage WTO Members to notify new or changed measures which are based on the relevant international standards, as this would provide important information regarding which standards were being used and which were not.  The representative of IPPC noted that most IPPC standards were concept standards, hence it was difficult to determine to what extent they were being used.  He reported that the IPPC was considering developing a compliance mechanism to identify which standards countries had difficulty applying.

Equivalence

14.
In July 2004, the SPS Committee completed its work on guidelines on the implementation of Article 4 of the SPS Agreement on equivalence in response to concerns raised by developing countries.
  The Decision on Equivalence adopted by the SPS Committee notes, inter alia, the work on recognition of equivalence undertaken in the Codex, the OIE and the IPPC, and requests the further elaboration of specific guidance by these organizations to ensure that such recognition is maintained.  Equivalence remains a standing agenda item of the Committee.  

15.
At each of the meetings of the SPS Committee, the representative of the IPPC provided information regarding the work of the CPM relating to equivalence, including drawing attention to the standard on equivalence (ISPM 24) and the revision of the Phytosanitary principles for the protection of plants and the application of phytosanitary measures in international trade to include the principle of equivalence (ISPM 1).  The representative of the IPPC noted that although there was no specific work programme on equivalence, the standards developed by IPPC were key, as they provided harmonized approaches for Members to make determinations of equivalence of measures.  

Regionalization
16.
In 2003, the SPS Committee began to consider the implementation of Article 6 of the SPS Agreement, which requires consideration of the pest or disease status of exporting and importing areas.  Discussions on regionalization have since continued in the Committee in both informal and regular meetings.  Whereas a number of WTO Members have proposed that the SPS Committee formally adopt procedural recommendations for the recognition of pest- or disease-free areas, other Members have indicated their preference to see this issue addressed primarily by the IPPC and OIE.  During 2007, an ad hoc working group of interested Members met informally to explore possible areas for compromise.  The SPS Committee is expected to take up this issue in a substantive manner as of its meeting in April 2008.  

17.
At each of the informal and regular meetings of the SPS Committee on this issue during 2007, the representative of the IPPC had informed the Committee of the relevant work underway in the CPM.  In particular, the representative of the IPPC reported on the adoption in March 2007 of the ISPM 29 on the Recognition of Pest Free Areas and Areas of Low Pest Prevalence.  He reported also that the CPM had decided to carry out a study on the international recognition of pest-free areas, which was expected to start in 2008-  Furthermore, survey that had been undertaken on pest-free areas showed that pest-free areas were a tool that was being widely used for different pests and crops.  

18.
The representative of the IPPC had noted that the IPPC had begun to develop standards for specific pests, starting with ISPM 26 on fruit flies.  

19.
The United States had commended IPPC for its work and in particular for ISPM 29, particularly in light of its resource constraints.  Chile had stressed the importance of coordination among IPPC, OIE and Codex, including to ensure consistency in the use of terms such as HACCP and GAP.  An integrated, biosecurity approach required joint action and close coordination between the different bodies.  

Monitoring the Use of International Standards
20.
The procedure adopted by the SPS Committee to monitor the use of international standards invites countries to identify specific trade problems they have experienced due to the use or non-use of relevant international standards, guidelines or recommendations.
 These problems, once considered by the SPS Committee, are drawn to the attention of the relevant standard-setting body.  

21.
No new issues relating to phytosanitary concerns were raised in 2007.  In June 2007 the Committee adopted the Ninth Annual Report on the procedure to monitor the use of international standards as modified.

Technical Assistance
22.
At each of its meetings, the SPS Committee has solicited information from countries regarding their technical assistance needs and activities.  The SPS Committee has been kept informed of the training activities and workshops provided by the IPPC and relevant technical assistance activities of the FAO. 

23.
In addition, representatives of the IPPC participated in four regional training activities on the SPS Agreement that were organized by the WTO during 2007.  These regional activities occurred:  in Mali in February for French-speaking West African countries (Benin, Burkina Faso, Cape Verde, Côte d'Ivoire, Guinea, Guinée Bissau, Mali, Mauritania, Niger, Senegal and Togo;  in India in April for members of the South Asian Association for Regional Cooperation (SAARC, i.e. Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan and Sri Lanka);  in Jamaica in July for Caribbean countries (Antigua and Barbuda, Bahamas, Barbados, Belize, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Surinam, Trinidad and Tobago);  and in Zambia in December for the members of the Common Market for Eastern and Southern Africa (COMESA, i.e., Egypt, Eritrea, Ethiopia, Kenya, Libya, Malawi, Mauritius, Rwanda, Seychelles, Sudan, Swaziland, Uganda, Zambia and Zimbabwe).

Review of the Operation and Implementation of the SPS Agreement

24.
Article 12.4 of the SPS Agreement indicates that the Committee should review the operation and implementation of the Agreement three years after its entry into force, and thereafter as appropriate.  In 2004 the SPS Committee began its second review of the Agreement.  The Committee adopted the Report on the Review of the Operation of the SPS Agreement in June 2005.
  

25.
The second review report covers a wide number of areas related to implementation of the Agreement.  For example, it recommends that the relevant international organizations keep the Committee informed of any work they undertake with regard to the recognition of equivalence, as well as their activities relevant to the recognition of pest- or disease-free areas or areas of low pest or disease prevalence.  The report recommends that the Committee continue to monitor the use of international standards at each of its regular meetings.    

26.
Since the adoption of the report of the review, several Members have submitted papers and proposals for further work on several issues.
  At its meeting in February/March 2007, the SPS Committee agreed to prioritize its work in this area on two of the issues identified:  use of ad hoc consultations to resolve trade concerns, including through the good offices of the Chairperson of the SPS Committee;  and on the relationship of the SPS Committee with the IPPC, Codex and OIE.

27.
The Committee invited the IPPC, OIE and Codex to provide information regarding their respective mechanisms for resolving trade problems among Members.  At the June meeting of the SPS Committee, the representative of the IPPC presented its dispute settlement system, explaining that the system was limited to technical phytosanitary issues based on misinterpretations or misconceptions of standards, and that the procedure was non-binding and thus depended on the good will of the parties to solve the dispute.  Queries were raised regarding the relationship between the IPPC procedures and those of other organizations, including the WTO.  Article 11.3 of the SPS Agreement states that nothing shall impede the rights of WTO Members under other international agreements, including the right to use other dispute settlement mechanisms.  To date only two disputes concerning phytosanitary requirements had gone through the panel process in the WTO system.  

28.
With respect to the relationship of the SPS Committee with the IPPC, OIE and Codex, Members were interested to clarify the respective roles of each of these bodies.  The relationship of the SPS Committee with the three sister organizations was relevant for the consideration of a number of other issues, including regionalization and monitoring of the use of international standards.  It was important to know whether the resources dedicated to developing international standards were warranted in terms of use of these standards.  

29.
The WTO Secretariat presented an overview of the relationship between the SPS Committee and the three international standards-setting organizations.
  The relationship had been active and positive.  The standards-setting organizations had given precise and quick answers to issues related to the monitoring of international standards and to the need for the development of new standards.  There was a formal cooperation agreement between the WTO and the OIE, and very good working relations between the WTO, the FAO and the WHO.  Training activities organized by the WTO usually involved the three standards-setting organizations.  All the organizations were represented and contributed actively to the work of the STDF.  The standards setting bodies had also provided technical and scientific advice, when requested, to the dispute settlement panels on SPS matters.

30.
Coordination at the national level between representatives to the SPS Committee, the IPPC, Codex and OIE meetings was often poor, although it had become more important given the increase in cross-sectorial issues such as regionalization, certification and traceability.  At the same time, it was important to avoid unnecessary duplication.  Discussions concerning technical versus administrative processes, operational versus high-level guidelines, and specific versus general issues could provide clarity with regard to the relative roles of the SPS Committee and international standards-setting bodies.  It would be useful for the IPPC, OIE and Codex to describe their respective mandates and for the SPS Committee to discuss the optimal process for collaboration and communication with these organizations.  It was also suggested that the three standard-setting organizations should work together on some issues and jointly elaborate standards.  
Private and Commercial Standards
31.
Since June 2005, the SPS Committee has discussed the issue of private and commercial standards on a number of occasions.  The issue was initially raised by St. Vincent and the Grenadines with regard to EurepGAP (now GlobalGAP) requirements on pesticides used on bananas destined for sale in European markets.  

32.
In October 2006 and in June 2007, informal information sessions were held in the margins of the SPS Committee meetings.  A number of international organizations working on the issue of private standards, including OECD and UNCTAD, as well as a number of private standardizing groups, including GlobalGAP, provided information regarding commercial and private standards.  WTO Members have raised a number of concerns regarding the trade, development and legal implications of private standards.  
33.
While recognizing that there could be some benefits to producers who were able to comply with private standards, a number of concerns were expressed.  Among these were that:

     (a)  private standards often de facto set the conditions for access to certain markets, and went beyond official requirements;

     (b)   private
standards were proliferating without any consultation with the recognized standard-setting bodies or with national authorities, creating confusion and a lack of transparency;

     (c)   private SPS standards did not necessarily have any scientific justification, nor was there recognition of equivalence of measures;

     (d)  the costs of certification of compliance with private standards was significant especially for small producers and often resulted in their exclusion from a market; 

     (e)  private standards often addressed a number of issues other than health protection, including social and environmental aspects;  

     (f) private standards undermined the value of internationally agreed standards.  Developing countries were doing everything they could to respect international and official standards, but private standards often went beyond their capacity to comply; 

     (g)  the legal relationship between private standards and the SPS and TBT Agreements was not clear, making it difficult for adversely affected producers to challenge private standards.

34.
The Committee agreed to maintain this issue on the agenda of its meeting.  WTO Members were invited to provide information regarding specific experiences and examples of problems they faced with private SPS standards.  

Other Relevant WTO Activities  

Dispute Settlement

The WTO dispute settlement procedure

35.
Any WTO Member may invoke the formal dispute resolution procedures of the WTO if they consider that a measure imposed by another WTO Member violates any of the WTO Agreements, including the SPS Agreement.  If formal consultations on the problem are unsuccessful, a WTO Member may request that a Panel be established to consider the complaint.
  A Panel of three individuals considers written and oral arguments submitted by the parties to the dispute and issues a written report of its legal findings and recommendations.  The parties to the dispute may appeal a Panel’s decision before the WTO's Appellate Body.  The Appellate Body examines the legal findings of the Panel and may uphold or reverse these.  As with a Panel report, the Appellate Body report is adopted automatically unless there is a consensus against adoption.  

36.
According to the SPS Agreement, when a dispute involves scientific or technical issues, the Panel should seek advice from appropriate scientific and technical experts.  Scientific experts have been consulted in all SPS-related disputes.  The experts are usually selected from lists provided by the OIE, IPPC and Codex, standard-setting organizations referenced in the SPS Agreement.  The parties to the dispute are consulted in the selection of experts and regarding the information solicited from the experts.

SPS Disputes

37.
There have been 32 formal complaints under the WTO dispute settlement procedures alleging violations of the SPS Agreement.  Eight panels have been established to consider six SPS-related issues.

38.
Two SPS cases have dealt with plant pests and quarantine requirements: the United States complaint about Japan's requirement for testing each variety of fruit for efficacy of treatment against codling moth (Japan-Agricultural Products) 
;  and the United State's complaint about Japan's set of requirements on apples imported from the United States relating to fire blight (Japan-Apples).
  The United States subsequently challenged the revised measures applied by Japan, and in accordance with WTO procedures, these were examined by the original panel.  

39.
The panel considering Japan's compliance issued its report in April 2005.
  The panel examined the revised requirements imposed by Japan, and its new risk assessment.  The panel provided a ruling with respect to each of Japan's phytosanitary requirements on US apples.  Japan was found to have breached Article 2.2 of the SPS Agreement by maintaining the compliance measure at issue without sufficient scientific evidence.  Furthermore the panel found that Japan’s measures were not "based on an assessment, as appropriate to the circumstances, of the risk to [...] plant life or health" in Japan, because Japan relied on uncorroborated new studies that did not 
support the conclusion that imported apples could spread fire blight.  The parties notified a mutually agreed solution in September 2005.

40.
Two dispute cases have concerned food safety regulations – the European Communities (EC) ban on imports of meat treated with growth-promoting hormones, challenged by both the United States and by Canada (EC-Hormones).
  One complaint dealt with diseases of fish, brought by Canada against Australia's import restriction on fresh, chilled or frozen salmon (Australia-Salmon).
  A US complaint on this same issue was resolved before the panel completed its examination. 

41.
In November 2006, a dispute settlement report was adopted in the case regarding the European Communities’ measures affecting the approval and marketing of biotech products. The panel had been established in 2003.
  The volume of submissions from the parties, the need to consult scientific advice and requests for time extensions meant that the Panel circulated its report on 29 September 2006.  In its report, the Panel concluded that the EC approval procedure was an SPS measure, as the objectives of protecting human health and the environment from potential adverse effects arising from the cultivation or use of genetically modified products fell within the scope of the SPS Agreement.  The Panel decided that the European Communities had applied a general de facto moratorium on the approval of biotech products between June 1999 and August 2003, as well as a moratorium on 24 specific product applications.  As such, the EC had acted inconsistently with its obligations under Annex C(1)(a), first clause, and Article 8 of the SPS Agreement.  In short, there had been undue delays in the completion of EC approval procedures.  With respect to the safeguard measures taken by six EC member states against products authorized in the European Communities, the Panel found that the member states (and thus by extension the European Communities itself) had violated Articles 5.1 and 2.2 of the SPS Agreement.  More specifically, those national safeguard measures were not based on risk assessments satisfying the definition of the SPS Agreement and, hence, could be presumed to be maintained without sufficient scientific evidence.  The panel's report was adopted without appeal.
42.
In August 2003, a panel was established to consider a complaint by the Philippines against Australia's restrictions on fresh fruits and vegetables, including bananas.  Members of the panel have not been agreed, and no further action has occurred on this case. 
Disputes brought back to the WTO dispute settlement procedure

43.
In February 1998, the WTO Dispute Settlement Body adopted the panel and Appellate Body reports in the EC – Hormones case which recommended that the European Communities bring the measures at issue into conformity with WTO obligations.  When the European Communities was unable to implement by the May 1999 deadline, the US and Canada obtained authorisation from the DSB on July 1999 to suspend obligations up to the level of US$116.8 million and CDN$11.3 million per year, respectively.  In 28 October 2003, the European Communities announced that its measures were now in compliance with the rulings, and in February 2005a new panel was established to consider an EC complaint against the continued suspension of concessions by the US and Canada.  The hearings for this panel have been the first to be made public.  The panel proceedings are ongoing.

New cases
44.
On 21 January 2008, a panel was established to examine the complaint by New Zealand against Australia's restrictions on imports of apples.  The process of designating members of the panel is on-going.

The Standards and Trade Development Facility

45.
The Standards and Trade Development Facility (STDF) is a fund created by the FAO, OIE, the World Bank, the World Health Organization (WHO) and the World Trade Organization (WTO).to assist developing countries enhance their capacity to meet international sanitary and phytosanitary (SPS) standards, improving the human health, animal health and phytosanitary situation, and thus gaining and maintaining market access.  The WTO is the administrator of the STDF and provides the secretariat. Relevant information regarding the operation of the STDF is being provided in a separate document.  

� This report has been prepared under the WTO Secretariat's own responsibility and is without prejudice to the positions of WTO Members or to their rights or obligations under the WTO.


� The report of the March meeting is contained in G/SPS/R/44, that of the June meeting in G/SPS/R/45 and Corr.1, and that of the October meeting in G/SPS/R/46.


� The latest version of this summary can be found in document G/SPS/GEN/204/Rev.8 and addenda.  This document is a public document available from http://docsonline.wto.org.  


� Data available only as of June 2007.


� G/SPS/19/Rev.2.


� G/SPS/11/Rev.1.


� G/SPS/45.


� G/SPS/36.


� A compendium of documents related to issues arising from the second review was circulated is contained in document G/SPS/GEN/722


� WTO document G/SPS/GEN/775.


� A flow chart of the dispute resolution process can be consulted at (http://www.wto.org/english/thewto_e/whatis_e/tif_e/disp2_e.htm).


� The report of the panel is contained in document WT/DS76/R. The Appellate Body report is contained in document WT/DS76/AB/R.


� The report of the panel is contained in document WT/DS245/R. The Appellate Body report is contained in document WT/DS254/AB/R.


� WT/DS245/RW.


� The reports of the panels are contained in documents WT/DS26/R/USA and WT/DS48/R/CAN.  The Appellate Body report is in document WT/DS/26/AB/R and WT/DS48/AB/R. 


� The report of the panels is contained in document WT/DS18/RW.  The Appellate Body report is in document WT/DS18/AB/R.


� The requests for the establishment of a panel by the US, Canada and Argentina are found in the documents WT/DS291/23, WT/DS292/17, and WT/DS293/17, respectively.
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