Canada’s Comments on:
Draft ISPM: Guidelines on the Concept of equivalence of phytosanitary measures and 
its application In international trade

	1. Section
	2. Country
	3. Type of comment
	4. Location
	5. Proposed rewording
	6. Explanation

	General comments
	CANADA
	Substantive
	Sections 3.11 and 4.7
	Possible addition to section 3.11.  Possible rewording based on legal review.
	The suggestion, in section 4.7, of facilitating transparency by amending import regulations seems sound.  However, the FAO legal counsel should be asked to comment on the implications of this under the WTO-SPS Agreement (particularly Article 2(3) thereof).  Would this not mean that, potentially, all other countries can make use of the same provisions if they meet the requirements?  If this is the case, then the second paragraph of  section 3.11 appears to contradict section 4.7.
Canada is not advocating removal of the transparency considerations.  Canada is seeking a review by the SC and FAO legal services to ensure that the standard does not contain conflicting sections, and that it is consistent with WTO-SPS obligations.

It may be appropriate to add wording to section 3.11 that states that ‘an accepted measure should apply to all countries that have the capacity to apply the measures with the same efficacy’.

	General comments
	CANADA
	Technical
	Throughout standard
	Delete “appropriate level of protection” and retain “acceptable level of risk”
	Throughout the standard, the wording ‘appropriate level of protection/ acceptable level of risk’ is used.  Since there is a proposed definition for “acceptable level of risk”, which term is widely used in IPPC standards, consistency with existing IPPC usage and practice would be better if “acceptable level of risk” is used rather than including “appropriate level of protection”.  A footnote could be added to the first appearance of ‘acceptable level of risk’ to state that it is broadly synonymous with the term, ‘appropriate level of protection’

	Specific comments
	
	
	
	
	

	DEFINTIONS
	CANADA
	Technical
	Definition for ‘Acceptable level of risk’
	Add a an explanatory note (like the agreed interpretations) to this:
acceptable level of risk*  -  Level of risk above which a contracting party applies phytosanitary measures
The concept of acceptable level of risk is also referred to as the appropriate level of protection, in that an appropriate level of protection results in an acceptable level of risk
	This facilitates the use of the single term, ‘acceptable level of risk’ in ISPMs, while explaining that the concept is the same as ‘appropriate level of protection’.

	DEFINITIONS
	CANADA
	Technical
	Definition for ‘equivalence’
	equivalence (of phytosanitary measures)**  -  The situation where, for a specified pest risk, different phytosanitary measures result in a contracting party’s acceptable level of risk.
	Since there is a proposed definition for “acceptable level of risk”, which term is widely used in IPPC standards, consistency with existing IPPC usage and practice would be better if “acceptable level of risk” is used rather than including “appropriate level of protection”

	OUTLINE OF REQUIREMENTS
	CANADA
	Technical
	Third paragraph, second sentence.
	The exporting contracting party may propose an alternative measure, indicating how these measures result in outcomes that do not exceed the acceptable level of risk, and this is evaluated by the importing contracting party
	Proposal for consistency in using ‘acceptable level of risk’ throughout the standard.

	OUTLINE OF REQUIREMENTS
	CANADA
	Editorial
	Second paragraph
	Equivalence generally applies to cases where phytosanitary measures already exist for a specific pest associated with trade in a specific commodity. Equivalence determinations are based on the specified pest risk and equivalence may apply to individual measures, a combination of measures, or integrated measures in a systems approach.
	Removal of ‘a’ from ‘trade in a specific commodity’ and addition of a comma in last sentence.

	REQUIREMENTS
	
	
	
	
	

	1.  General Considerations
	CANADA
	Technical
	Fifth paragraph, first sentence
	The evaluation for equivalence of phytosanitary measures may not be limited to an assessment of the measure(s) alone,
	Provides for the use of systems approaches or combinations of measures. 

	1.  General Considerations
	CANADA
	Editorial
	First paragraph
	Equivalence is described as general principle No. 7 in ISPM No. 1
	Capitalization of ‘No.’

	1.  General Considerations
	CANADA
	Editorial
	Third / Fourth paragraph
	To manage a specified pest risk without exceeding an acceptable level of risk, equivalence may be applied for:

- an individual measure,

- a combination of measures, or

- integrated measures in a systems approach,

In the case of a systems approach, alternative measures may be proposed for consideration as equivalent to one or more of the integrated measures. Because equivalence determinations place demands on the resources of the importing contracting party, equivalence requests are normally for commodities rather than for individual consignments, i.e., for general trade of a given commodity rather than on a case by case basis.
	The existing third / fourth paragraph split was clumsy in that what looks like the fourth paragraph is actually a continuation of the third paragraph (hence it begins with a lower case letter).  The wording proposed by Canada eliminates that problem and results in a more logical separation of subjects into the two proposed paragraphs.
Additional text added to last sentence added to aid understanding/

	2.5 Timeliness
	CANADA
	Editorial
	Title
	Promptness [maybe? Another, better choice?]
	‘Timeliness’ seems a poor word, and at first glance may be read as ‘timelines’.

	2.7 Non-disruption of trade
	CANADA
	Technical
	First sentence
	A submission of a request for recognition of equivalence should not in itself alter the way in which trade occurs; it is not a justification for disruption or suspension of existing trade or existing phytosanitary import requirements.
	Wording ensures that first sentence is consistent with sovereign rights.

	3.4 Pest risk analysis
	CANADA
	Technical
	Last sentence
	Although the alternative measures require examination, in most cases a completely new pest risk assessment should not be required since, as trade in the commodity is already occurring, the importing country should have at least some PRA-related data.
	Wording proposed to emphasise that full re-evaluation should be avoided unless absolutely necessary.

	3.4 Pest risk analysis
	CANADA
	Editorial
	Both sentences
	Assessments of equivalence should be risk-based, using an evaluation of available scientific information, either through PRA or by evaluation of the existing measures and the proposed measures. Although the alternative measures require examination, in most cases a completely new pest risk assessment should not be required since, as trade in the commodity is already occurring, the importing country should have at least some PRA-related data.
	Addition of hyphen and replacement of ‘to be examined’ with ‘examination’

	3.9 Additional factors for determining the equivalence of phytosanitary measures
	CANADA
	Technical
	Second sentence
	In some circumstances, however, a determination of whether a proposed measure results in an acceptable level of risk may need to be considered in relation to the capacity of the exporting country to apply the proposed measures.
	Isn’t ‘capacity’ a widely understood concept?  It seems clearer to refer to capacity than to the original wording.  Also, what is a ‘phytosanitary system’ as presented in the original?
[Appropriate level of protection deleted too]

	3.10 Assurance through audits and monitoring
	Canada
	Editorial
	First sentence
	After the recognition of equivalence, and to provide continued confidence in the equivalence arrangements, contracting parties . . . 
	Comma added

	3.11 Non-discrimination in the application of the equivalence of phytosanitary measures
	CANADA
	Substantive
	New sentence, possibly to add to second paragraph
	[depending on review of section 4.7,]

However, an accepted measure should apply to all countries that have the capacity to implement the measures with the same efficacy.
	The suggestion, in section 4.7, of facilitating transparency by amending import regulations seems sound.  However, the FAO legal counsel should be asked to comment on the implications of this under the WTO-SPS Agreement (particularly Article 2(3) of the agreement).  Would this not mean that, potentially, all other countries can make use of the same provisions if they meet the requirements?  If this is the case, then the second paragraph of  section 3.11 appears to contradict section 4.7.

Canada is not advocating removal of the transparency considerations.  Canada is seeking a review by the SC and FAO legal services to ensure that the standard does not contain conflicting sections, and that it is consistent with WTO-SPS obligations.

It may be appropriate to add wording to section 3.11 that states that ‘an accepted measure should apply to all countries that have the capacity to the measures with the same efficacy’.

	3.11 Non-discrimination in the application of the equivalence of phytosanitary measures
	CANADA
	Technical
	Second paragraph, first sentence
	Equivalence of phytosanitary measures does not, however, mean that when a specific measure is granted equivalence for one exporting contracting party, this automatically applies to another contracting party for the same commodity or pest
	Clarifies this important concept.  Please note carefully the substantive comment on section 4.7.  Section 4.7 appears to contradict this concept.  

	3.11 Non-discrimination in the application of the equivalence of phytosanitary measures
	CANADA
	Editorial
	Second paragraph, first sentence
	Equivalence of phytosanitary measures does not, however, mean that
	‘mean’, not ‘means’

	4 Procedure for Equivalence Determination
	CANADA
	Editorial
	First sentence
	The procedure that trading partners utilise  to determine equivalence may vary depending on the circumstances
	Clarifies intended meaning.

	4.3
	CANADA
	Editorial
	Point ‘d’
	Either:

d) information on how the measures were evaluated (e.g. laboratory testing, statistical analysis, practical operational experience), and the performance of the measures in practice
Or:

d) information on how the measures were evaluated (e.g. laboratory testing, statistical analysis, practical operational experience). The performance of the measures in practice
e) information on the performance of the measures in practice
	Incomplete as presented in the standard.

	4.7
	CANADA
	Substantive
	First sentence
	No alternative wording proposed – request for review only.
	The suggestion of facilitating transparency by amending import regulations seems sound.  However, the FAO legal counsel should be asked to comment on the implications of this under the WTO-SPS Agreement (particularly Article 2(3) of the agreement).  Would this not mean that, potentially, all other countries can make use of the same provisions if they meet the requirements?  If this is the case, then the second paragraph of  section 3.11 appears to contradict section 4.7.

Canada is not advocating removal of the transparency considerations.  Canada is seeking a review by the SC and FAO legal services to ensure that the standard does not contain conflicting sections, and that it is consistent with WTO-SPS obligations.
It may be appropriate to add wording to section 3.11 that states that ‘an accepted measure should apply to all countries that have the capacity to the measures with the same efficacy’.

	4.7
	CANADA
	Editorial
	First sentence
	4.7  If equivalence is recognized by the importing contracting party, to facilitate transparency, implementation should be achieved by amendment of its phytosanitary import requirements and any associated procedures of the importing contracting party. 
	Comma inserted
‘to’ changed to ‘of’

Since there is a proposed definition for ‘phytosanitary import requirements’, this term should be used.
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