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1. The SBDS met on 4-7 March 2013 in Rome for their annual meeting and to review the IPPC
Dispute Settlement system (DSS) as requested by the Commission for Phytosanitary Measures (CPM).

2. In 2012, due to other activities on the CPM work programme, it was not possible to hold the
SBDS review meeting as planned. It had initially been planned for August 2012.

3. Background material was generated to support the review in addition to the regular update
from the Secretariat. Annex 1 is a summary of phytosanitary disagreements/disputes in which the
IPPC Secretariat/FAO has formally been requested to assist. However, it should be noted that none of
these disagreements/disputes have used the formal IPPC Expert Committee.

4, As noted in previous reports, the IPPC Secretariat has on several occasions been involved in
informal consultations on phytosanitary disagreements/disputes and these have either been resolved or
dropped without assistance being formally requested from the IPPC Secretariat.

5. Following extensive discussion, the SBDS identified challenges and drafted recommendations
for change. In order to test the validity of these challenges and draft recommendations, SBDS now
invites Contracting Parties to participate in a survey (deadline for response 30 June 2013). Responses
to the survey will be analyzed and then revised challenges and draft recommendations will be
provided for discussion by the Strategic Planning Group (SPG) in October 2013 . SBDS will then
propose changes to its Terms of Reference and Rules of Procedures at CPM 9 in 2014,
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I. Challenges with the role and functions of the SBDS

6. The SBDS recognized there are a number of challenges associated with the current dispute
settlement system and role and functions of the SBDS. These are listed below in a summarized form.

Challenges associated with the Process

1. Since its establishment, no one has used the formal process (i.e. establishing an expert panel to
consider and report on a dispute).

2. The informal process is not well known or understood by contracting parties. It lacks
visibility. There is a lack of awareness among contracting parties and industry. Publicity and
communication of the system could be improved,;

3. There is a lack of confidence that the system will deliver good outcomes. The formal process
has never been used. This lack of precedence results in contracting parties being reluctant to
be the first to try the process and means there is uncertainty in the quality, timeliness, or cost
of the process.

4. Countries prefer to resolve disputes bilaterally, within their region, or by going directly to the
WTO SPS Committee to raise trade concerns or to enter a formal disputes process.

5. There is a perceived and potentially real lack of capacity on the IPPC Secretariat to provide
the necessary resources to support informal and formal dispute settlement processes.

6. Decisions are not legally binding. This could be a barrier or an incentive to use the IPPC
process; some contracting parties may prefer a process that is binding, while other contracting
parties will find a non-binding process useful in progressing toward either a bilateral or WTO
resolution.

Challenges associated with the SBDS

7. SBDS is seen by some parties to not be a neutral body. This may contribute to the lack of
confidence in the system. However, it should be noted that the SBDS function is not to make
decisions or judgments but only to provide oversight of the process and assist the parties as they work
through the process (e.g. propose a terms of reference for the Experts Committee if the parties cannot
agree).

8. As with some other IPPC bodies, SBDS has experienced the same challenges of a reducing
commitment by some members to actively participate and attend SBDS meetings. At times it has been
hard to get a quorum required to progress the business of the body.

9. The disputes settlement process has not been used much by members. During the informal
process much of the facilitation work is carried out by the IPPC Secretariat and there is little requiring
SBDS input. There have not been any formal processes requiring SBDS support. With the exception
of this current review, there are limited activities that need the attention of the SBDS.

10. The scope of the SBDS is limited to managing the disputes settlement functions of the
Commission. It is apparent from the review of ISPM13 and other IRSS reviews that there is a greater
need for activities that will assist contracting parties to avoid requiring formal dispute settlement.
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1I. Draft recommendations from the Review of the SBDS

1. SBDS will regularly report to CPM on all dispute avoidance actions undertaken. The Parties
will only be named if agreed or already public (if posted on the IPP).

2. The report on dispute avoidance actions to CPM will focus on the questions of concerns,
actions taken by the IPPC Secretariat and the Parties in question ( only if they agree that their names
be identified), and the result and the status of the concern. Neutral language should be used in the
report and should be based on facts.

3. SBDS will change the procedures to promote greater use of the informal processes and will
encourage dispute avoidance

a) creating clarity of how informal process works (informal consultation, etc.)

b) strengthening dispute avoidance phase;

¢) focus on solving the problem/answering the question while still in informal
process; and,

d) encourage countries to provide feedback after using informal dispute
avoidance/formal process.

4. SBDS will work with IPPC Secretariat to use various outlets to increase awareness of the
revised dispute avoidance process (RPPOs, CDC, SC, SPS, CPM) using easy to read materials
(publications, presentations, etc.).

5. SBDS will encourage countries to utilize the revised dispute avoidance process before taking a
dispute further to the IPPC or WTO as a more timely and cost effective process.

6. IPPC Secretariat should monitor phytosanitary trade concerns registered with WTO SPS
Committee and offer to Contracting Parties the services of the IPPC dispute avoidance process.

7. IPPC Secretariat resources should be matched to the demand of dispute avoidance and
settlement services. The Parties concerned will cover the direct additional costs incurred by the IPPC
Secretariat when additional resources are required.

8. Remind regions when nominating members for SBDS the regions are responsible for ensuring
their member can participate fully in the SBDS activities recognizing that all SBDS activities are
conducted in English language.

9. The IPPC Secretariat should have some flexibility in funding SBDS members that require
assistance.
10 SBDS Terms of Reference should be modified to include the following functions:

a) provide clarifications on the standards and convention through input by the SBDS
(coordinate the activity), Standards Committee, and the IPPC Secretariat;

b) monitor the system to make sure it is updated and appropriate;

¢) monitor trade concerns within SPS and suggest available IPPC process during the dispute
avoidance phase;

d) monitor/evaluate recurrent issues and determine possible implementation issues that may
need to be addressed; and,

e) assisting with awareness raising within regions and the SPS Committee.
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11. SBDS believes that there is a need for a greater focus on implementation of the standards.
CPM should consider creating a new subsidiary body with responsibility for the full range of activities
required for standards’ implementation . A greater focus on implementation could lead to fewer
disputes by the Contracting Parties.

12. The SBDS should be reviewed again in 5 years (in 2018).

Given the above information, Annex 2 is a questionnaire on the IPPC Dispute Settlement system by
which all IPPC contracting parties are requested to provide feedback to the Secretariat
(ippc@fao.org) by 30 June 2013.
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Annex 1

A summary of what is known about the formal and informal phytosanitary disputes that have been
brought to the IPPC to date

Initiated Commodity Pest Completed

1996 Copra (coconuts) Coconut lethal yellows Not known
(LYD)

1997 Rice Khapra beetle Not known — no
(Trogoderma granarium) | feedback.
and Tilletia baclayana

1998 Coconut Coconut lethal yellows 1999
(LYD)

1999 Rice Khapra beetle Not known — no
(Trogoderma granarium) | feedback.

2005 Rice Khapra beetle Not known — no
(Trogoderma granarium) | feedback.

04/2006 Taro 2007

11/2006 Phytosanitary Various 03/2007

certificates
06/2007 Certification process Not known — no
feedback.
06/2010 Citrus Citrus black spot Ongoing

Note: the names of Contracting Parties have been withheld at this time and will only be published in
future with contracting party permission or if the dispute is already public through for example the

WTO SPS mechanisms.



IIpunoxenue 2
0630p Cuctemsbl yperyiupoBaHus cnopoB MKK3P
BonpocHuk
KpaitHuii cpok npejcraBiaeHus orBeToB: 30 uoHsa 2013 roaa.

1. 3uanu 1u Bl o cymectBoBanuu npouecca MKK3P no yperynuposanuto criopos?

2. Ecnu Bl 3Hanu o ero cyiiecTBoBaHUM U Baia crpaHa crankuBanach ¢
(bUTOCAHUTAPHBIMU TEXHUYECKHUMH PA3HOTTIACUSIMHU C TOPTrOBBIM apTHEPOM B
MPOIILJIOM, KaKOW MexaHu3M Bl ucnonbs3oBanu st paspenienus cropa? Kakue
PaCCMOTPCHHBIC q)aKTOpI)I MOTJIM NOBJIMATH HA pCHICHUC HEC UCIIOJIB30BATh
npouecc MKK3P?

3. Bynere mu Bwl paccmaTrpuBaTh BO3MOXKHOCTB HCTIONIb30BaHus nporecca MKK3P
10 YPEryJIupOBaHHUIO CIIOPOB B TOM (hopMare, B KOTOPOM OH CYILIECTBYET Ha
CETO/IHSIILIHUMN J1€Hb, YYUTHIBASI, YTO €T0 PELICHUS HE UMEIOT 0043aTEeNbHYIO
IOPUTTYECKYIO CUITY?

4. He mornu 661 Bl onpenenuts Tpu (3) Haubosee cepbe3HbIX MPENsSITCTBUS IS
ucnosnb3oBanus npouecca MKK3P no yperynupoBaHuio ClIOPOB B €0 HBIHEITHEM
Buje?




5. Kakwue ynmydimenus 10bKHBI ObITh BKITFOYEHBI B mporiecc MKK3P mo
YpEryJIupoBaHUIO CIIOPOB, YTOOBI CIENIaTh €ro 0osee MPUBIEKaTEIbHBIM B
KauecTBE BapHUaHTa pelieHus] PUTOCAaHUTAPHBIX BOIPOCOB?

6. Kakue apyrue Tumsl mpoiecca nocpeanuuecTsa Bel ncmoap30Baiy, U ObLIN JIU B
ATUX MpOIEccax KaKhe-IM00 3JIEMEHThI, KOTOpbie Bbl pekomMeH1oBamm Ob
BKJIIOUUTH B miporiecc MKK3P?

7. bbutn Ob1 Bbl 00€CIOKOEHBI TEM, YTO JIOBEJICHUE PEIICHHS CTIopa A0 YPOBHs
MKK3P moxeT npuBeCTH K Upe3MEPHOI IEMOHCTpAIH PoOIeMbl IEpes]
JIPYTUMHU TOPTOBBIMH MMapTHEpaMu?

8. Bt 061 KOMMyHHKaHHOHHBIﬁ TJIAH MMOJIC3CH AJIA MOBBIIIICHUS OCBEAOMIICHHOCTU
o nponecce MKK3P no yperynupoBanuto ciopon?

9. Ectp 11 y Bac kakue-nmu6o KOHKpEeTHbIE KOMMEHTAPHH I10 MPOEKTY MEePEUHs
pexoMeHaanui, nepeyncieHHbIx B Jokymente CPM 2013/CRP/04?




